October 30, 1996

James E. Emmons

City of Westlake Village

31653 Village School Road

Westlake Village, CA  91361

Re:
Your Request for Advice 

Our File No. I-96-284

Dear Mr. Emmons:

This is in response to your request for advice regarding your duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").1  Because final resolution of the issues discussed in this letter depends on facts not available to us, we treat the request as one for informal assistance. (Regulation 18239(c) (4) (F).)

QUESTION
Do you, as Mayor/City Council member and as owner of the Emmons company, which manages commercial property in relatively close geographic proximity to properties affected by an upcoming city council vote on general plan and related matters, have a disqualifying conflict of interest under the Act?

CONCLUSION
It is impossible to conclusively resolve this question based on the facts presented in your letter.  This letter outlines the legal and factual questions you must answer in order to determine whether you have a disqualifying conflict of interest.

FACTS
You are a member of the city council of the City of Westlake Village and are currently serving as mayor.  You are also the sole owner of the Emmons Company (the "Company") .  The Company has net

1  Government Code sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.
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tangible assets of less than $4 million, and during the last fiscal year, had pre-tax income of more than $750,000.

The Company is the property manager for the North Ranch Gateway Shopping Center (the "Shopping Center"), which is owned by North Ranch Gateway, a California limited partnership (the "Partnership").  You have no ownership interest in the Partnership, nor do you or the. company have any participation in the profits of that entity or in the profits of the tenants.  The Company is compensated by a minimum annual fee and a percentage of the rental income.  The Company has an annual income from the partnership in excess of $250.

There is an upcoming discussion and vote on proposed amendments to the city's general plan and a specific plan/development agreement for an area designated as "Westlake North." 780,000 square feet of business park use would be replaced by 258 residential units and a public park would be relocated and expanded to include a school site.  The Shopping Center is within 2,700 feet of the affected areas.

ANALYSIS
A.  Applicable Law

The purpose of the Act's conflict-of-interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

1.
Public official/governmental decision.

"Public Official," for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state of local agency (with certain exceptions not relevant here) (Section 82048; Regulation 87100.)  A public official "makes" a governmental decision when he or she (among other things) votes on a matter.  (Regulation 18700(b) (1).)

2.
Reasonably foreseeable material financial effect on a financial interest.

A public official's financial interest presents a disqualifying conflict of interest if it is reasonably foreseeable that the governmental decision will have a material financial effect on the interest.  “Financial interest” is defined, for purposes of the Act, in Section 87103.  In essence, Section 87103 establishes six kinds of financial interests (see next paragraph). For purposes of the Act, reasonably foreseeable means a
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substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a financial effect is material is determined under regulations promulgated by the FPPC. (These regulations are discussed further below.)

Five of the six kinds of financial interests are specifically enumerated in subdivisions ca)-(e) of Section 87103:  (a) a business entity in which the public official has an investment of $1000 or more; (b) real property in which the public official has an interest of $1000 or more;  (c) any source of income which aggregates to $250 or more within 12 months prior to the decision; (d) a business entity in which the public official is an officer, director, manager, etc.; and, (e) the donor of gifts to the public official if the gifts aggregate to $250 or more within 12 months prior to the decision.  Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12 month period. (Section 87103; Regulation 18702.1(a) (4).)

3.  Public generally

There is an important exception to the basic conflict of interest rule.  Even if there would otherwise be a disqualifying reasonably foreseeable material financial effect on a public official's financial interest(s), he/she would not be disqualified if that effect is indistinguishable from the effect on the public generally.  (Section 87103.)

Regulation 18703 states the basic rule of the “public generally” exception.  For the effect on the public official's financial interest to be indistinguishable from the effect on the public generally, the decision must affect a significant segment of the public in substantially the same manner as the public official's financial interest is affected.  (Sections 18703(a)(1), (2).)

B.  The law applied to your facts.

You are a public official under the Act.  The upcoming city council vote described in your statement of the facts in your letter constitutes the making of a governmental decision under the Act.  (Regulation 18700(b).)

Based on the facts you have presented, there are three relevant issues about your financial interests.  First, will the city council vote have a reasonably foreseeable material financial effect on you or your immediate family personally?  Second, will that vote have a reasonably foreseeable material financial effect on your business (i.e., the Company)?  Third, will it have a reasonably foreseeable material financial effect on the Partnership, which is a source of income to you?  Finally, as to each of the three preceding questions to which the answer is "yes," does the “public generally” exception apply?  (The
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exception must apply individually to each interest which is reasonably foreseeably materially financially affected, or you would be disqualified.)  These questions are addressed in the following paragraphs.

1.  "Personal effect."

As stated above, if it is reasonably foreseeable that the vote on the rezoning will result in the personal expenses, income, assets, or liabilities of you or your immediate family increasing or decreasing by at least $250 in any 12-month period, then the vote will have a material financial effect on you or your immediate family.  (Regulation 18702.1(a)(4).)  It is impossible to draw a definitive conclusion on this factual question from the facts presented in your letter.

If you conclude that there will be a reasonably foreseeable material financial effect on you or your immediate family personally, then the public generally exception may apply.  In this context, the vote will affect a significant segment of the public if it affects ten percent or more of the population in your jurisdiction or district or ten percent or more of all property owners, all home owners, or all households in your jurisdiction or district.  (Regulation 18703 (a) (1) (A) (i)-(ii) .)  If these numerical thresholds are satisfied, then you must determine whether the effect would be in the substantially the same manner as the effect on you or your immediate family.

2.
Effect on your business entity.

Your business, the Company, is not directly involved in the decision.  (See Regulation 18702.1(b).)  However, due particularly to the geographic proximity of its client, the Shopping Center, to the areas affected by the rezoning, it is indirectly involved.

The rule for determining whether the financial effect on the Company will be material is found in Regulation 18702.2.  This regulation establishes a number of criteria, the applicability of which depends on the nature of the business entity.  Based upon your letter, subdivision (g) appears to apply to the Company.  However, we advise you to examine the other subdivisions carefully to determine if one of them instead applies.

If subdivision (g) in fact applies, it sets out three criteria, the satisfaction of any one of which means that the financial effect will be material.  If it is reasonably foreseeable that the decision (1) will result in an increase or decrease in the Company's gross revenues for a fiscal year of $10,000 or more; pr (2) will result in the Company incurring or avoiding additional expenses or reducing ot eliminating existing expenses for a fiscal year in the amount of $2,500 or more; ~r (3) will result in an increase or decrease of $10,000 or more in the value of assets or liabilities of the Company, then the financial effect on the Company will be material.
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It is again impossible to draw a conclusion on this very factually-dependent issue based on the information in your letter.  In deciding whether you are disqualified from participating in the upcoming vote, you must decide if it is reasonably foreseeable, i.e., that there is a substantial likelihood, that any of the three effects described in Regulation 18702.2(g) will happen to your business.

If you conclude that there will be a reasonably foreseeable material financial effect on your business, you must decide if the public generally exception applies.  In the context of a business, a significant segment of the population is interpreted to mean 50 percent of the businesses in your jurisdiction or your district, (Regulation 18703(a)(l)(B)), unless the businesses affected are all in one industry, trade, or profession.  In the latter case, where a local elected official like yourself is involved, the effected industry, trade, or profession must be the predominant industry, trade, or profession in the official's jurisdiction or district.  (Regulation 18703.2.)  In either case, the effect on this segment must be in substantially the same manner as the effect on the public official's interest.

3.
Source of income.
The Partnership and the Shopping Center it owns is a source of income to you.  This is so because, under the Act, a pro rata share (depending on your ownership interest) of the income of the Company from the Partnership for managing the Shopping Center is attributed to you as income.  (See Section 82030.)  Since you own 100 percent of the Company, 100 percent of the income is attributed to you.  You have stated that this exceeds $250, which is the threshold for qualifying as a source of income.

Although the Partnership and the Shopping Center are not directly involved in the upcoming vote (see Regulation 18702.1(b)), they are indirectly involved, at least by virtue of the proximity of the Shopping Center to the areas affected by the rezoning.  Regulation 18702.2, discussed in the preceding section, again supplies the rule for determining whether a reasonably foreseeable financial effect on the Partnership and Shopping Center will be material.  This is so because this source of income is itself a business entity.

Again, subdivision (g) appears to apply; the same caveat, that the other subdivisions of Regulation 18702.2 should be carefully examined to see if they instead apply to the Partnership, also applies.

It is again impossible to draw a conclusion on this very factually-dependent issue based on the information in your letter. In deciding whether you are disqualified from participating in the upcoming vote, you must decide if it is reasonably foreseeable, i.e,, that there is a substantial likelihood, that any of the

File No. I-96-284 

Page 6

three effects described in Regulation 18702.2(g) will happen to your source of income, the Partnership.  For example, the proposed rezoning apparently increases the residential density of the general area, presumably increasing the demand for retail products and services of the kind provided by the tenants in the relatively close Shopping Center.  Whether this result, or a similar one, is in fact reasonably foreseeable, and, if so, whether it would have an effect which meets the thresholds in subdivision (g) is the question you must ask yourself.

If you conclude that there will be a reasonably foreseeable material financial effect on the Partnership (your source of income), the public generally exception may apply.  The rule for determining whether the exception applies in the case of a source of income which is itself a business entity (like the Partnership) are the same as those set out above in the section of this letter dealing with your business entity.

This letter has set out the relevant legal and factual issues you must address in deciding whether you have a disqualifying conflict of interest under the Act.2  I trust that this will help you resolve these issues.  If you have any further questions regarding this matter, please contact me at 916/322-5660.

Sincerely,

Steven C. Churchwell 

General Counsel

By:
John Vergelli

Counsel, Legal Division

SGC:JV:ak

2    Your letter indicates that you have been relying, at least partially, on the exact geographic separation of the Shopping Center from the affected Westlake North areas to determine whether you have a conflict.  For example, you mention that you abstained from an earlier vote because the affected areas were within 300 feet of the Shopping Center.  If you are in fact focusing on the geographic separation rules in Regulation 18702.3, please note that they are not applicable in this case because you do not have an ownership interest in the real properties at issue.

