November 15, 1996

John R. Harper

Norco City Attorney

Harper & Burns LLP

453 S. Glassell Street

Orange, California 92866

Re:
Your Request for Advice 

Our File No. A-96-298

Dear Mr. Harper:

This letter is a response to your request for formal advice under the Political Reform Act ("the Act")1  regarding the potential disqualification of City of Norco Councilmember Christopher Sorrenson from taking any action, official or unofficial, relating to decisionmaking on a zoning application that would permit construction of a gas station within 300 feet of Councilmember Sorrenson's personal residence.  It is our understanding that you write on behalf of Councilmember Sorrenson, to provide him with advice on matters that may soon come before the city council.

Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place. Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as finder of fact in providing advice. (In re Oglesby (1975)1 FPPC Ops. 71.)

QUESTIONS

(1)  May Councilmember Clrr'istopher Sorrenson make, participate in making, or use his

1  Government Code sections 81000 - 91015. Commission regulations appear at title 2, sections 18000 -18995, of the California Code of Regulations.
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official capacity in any way to influence any decision on zoning or rezoning a parcel of real property within 300 feet of his personal residence?

(2)  If Councilmember Sorrenson is disqualified from acting in his official capacity on the above-referenced decision(s), may he appear before the planning commission and/or the city council in his capacity as an individual to oppose the project?

CONCLUSIONS

(1)  Councilmember Sorrenson may not take any action in his official capacity to decide or influence any governmental decision relating to the proposed project.

(2)  Councilmember Sorrenson may appear before any governmental body to voice Ms opposition to the proposed project in his capacity as an individual concerned citizen. He may not purport, however, to represent any interests other than his own personal interests.

FACTS

Christopher Sorrenson is a member of the city council of the City of Norco.  A five acre lot within the jurisdiction of the city council may be subdivided to permit construction of a gas station on the property, which is within 300 feet of the personal residence of Councilmember Sorrenson.  The property on which the project would be constructed is currently zoned residential, and the proposed project would require that this property be rezoned to retail/commercial. Councilmember Sorrenson is opposed to this project, and wishes tp oppose it in his official capacity and/or in his capacity as an individual citizen.

ANALYSIS

The Political Reform Act was adopted by California voters through the initiative process in 1974.  Included within the Act are conflict-of-interest provisions intended to insure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias attributable to personal financial interests, or to the financial interests of persons who have supported them. (Section 81001(b).)  To further this purpose, Section 87100 provides:

"No public official, at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest."

A "public official" is defined by the Act to include every member, officer, employee or consultant of a state or local government agency. (Section 82048.)  A public official "makes" or "participates in making a governmental decision" when he or she votes on, approves, or
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otherwise makes use of his or her official position to influence the outcome of a governmental decision. (Regulations 18700(b) and (c); 18700.1.)

An official has a "financial interest" in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other interests, any real property in which the public official has a direct or indirect interest worth $1000 or more. (Section 87103(b).)

Councilmember Sorrenson is a public official by virtue of his membership on the council. His interest in his personal residence is presumably worth $1000 or more.  Any official approval, grant or denial of a zoning variance, rezoning application, or the like, is a governmental decision.  Accordingly, Councilmember Sorrenson will have a disqualifying conflict of interest on this matter if the zoning decision would foreseeably and materially affect him or his real property interest in a manner that is distinguishable from its effect on the public generally.

An effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur. Certainty is not required, but the effect must be more than a mere possibility. (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v Morrow (1977) 70 Cal.App.3d 817, 822.)  Since zoning decisions commonly have a financial impact on neighboring properties and property values, it is reasonably foreseeable that the matter at issue here will have some effect on Councilmember Sorrenson's property interest.

The Commission has promulgated regulations containing guidelines for determining the materiality of effects on real property interests. Regulation 18702.3(a)(l) is especially pertinent:

  


"(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest."

****

We are unaware of any fact suggesting that the decision(s) at issue would have no financial effect on Councilmember Sorrenson's property.  The foreseeable effect, therefore, is material, and the decision poses a disqualifying conflict of interest to Councilmember Sorrenson, unless the effect on him is not distinguishable from the effect on the public generally.

You have advised us of no basis for concluding that the effects of this decision will
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impact the "public generally" in the same manner that it will foreseeably affect Councilmember Sorrenson.  To the contrary, the decision involves a small parcel of land, and the possible construction of a single gas station.  The effects of such small-scale projects are ordinarily felt disproportionately by neighboring properties. We have considered the possible application to the "public generally" rule the exception for "small jurisdictions" at Regulation 18703.1.  However, subdivision (3) of that regulation makes it specifically inapplicable to properties less than 300 feet from the boundaries of the property subject to the decision at issue. Councilmember Sorrenson appears, in short, to have a clear and disqualifying conflict of interest in any decision on the rezoning of this neighboring property.

Although Councilmember Sorrenson may not participate in this matter in any official capacity, we see no barrier to appearances before the planning commission and/or the city council as a member of the general public, i.e., he appears and speaks in his capacity as an individual citizen, representing himself on matters related solely to his personal interests.  The right of public officials to speak as individual citizens on matters of purely personal interest is protected by Regulations 18700(d)(2) and 18700.l(1,)(1).  Councilmember Sorrenson must be careful, however, to avoid giving the impression that he speaks in the interest of any person or group other than himself and his immediate family, or that he is acting in any official capacity.

If you have any other questions regarding this matter, please contact me at (916) 322-

5660.

Sincerely,

Steven G. Churchwell

General Council

By:
Lawrence T. Woodlock 

Staff Counsel, Legal Division

