December 5, 1996

Elizabeth H. Dixon

Rutan & Tucker, LLP

Attorneys At Law

611 Anton Boulevard, Suite 1400

Costa Mesa, California  92626‑1998

Re:  Your Request for Advice

        Our File No. A‑96‑299
Dear Ms. Dixon:

This is in response to your request for advice on behalf of the City of West Covina about the conflict‑of‑interest provisions of the Political Reform Act (the "Act").
     

QUESTION
If selected as financial advisor to the West Covina Redevelopment Agency for the issue of certain bonds, will Bancroft, Garcia & Lavell, or its president, James Bancroft, have a conflict of interest because Mr. Bancroft and the firm already serve as financial advisor to an organization which may be selected to build low income housing financed by the proceeds of the bond issue?  

CONCLUSION
Neither Mr. Bancroft, nor anyone at his firm, qualify as a “public official” under the Act.  Therefore, the Act’s conflict-of-interest provisions do not apply to him and his firm.  

FACTS
Your firm serves as the City Attorney for the City of West Covina (the “City”).   The West Covina Redevelopment Agency (RDA) will soon choose a financial advisor for the sale of low income housing set-aside tax allocation bonds (TABs).  The financial advisor will prepare the financing plan and timetable, including but not limited to the size of the issue, debt service curve and period of capitalized interest.  The financial advisor will provide its services in consultation with the RDA’s staff, although the financial advisor’s recommendations will be developed independently based upon its expertise.  The financial advisor will not have independent authority with regard to decisions about the sale of the TABs.  The financial advisor will not participate in choosing a company to provide low income housing with the bond proceeds.  The bond sale, including the financial advisor’s input, will be subject to extensive scrutiny by bond counsel, disclosure counsel, rating services, etc.  

Three firms seek the financial advisor contract, including Bancroft, Garcia & Lavell (BGL).  James Bancroft is the President of BGL.  Mr. Bancroft has disclosed that BGL currently serves as a financial advisor to SoCal, a nonprofit company that builds low income housing projects.  RDA is actively considering an Exclusive Negotiating Agreement with SoCal for the building of a low income housing project known as the “Executive Lodge;” SoCal may also submit a proposal for another such project known as the “Woods.”  Although it is not explicitly so stated in your letter, we assume that the proposed SoCal project(s) would be financed, at least in part, with the proceeds of the sale of the TABs.   BGL is not an advisor to SoCal on these particular projects.  

You are concerned that Mr. Bancroft and BGL, if selected as the RDA’s financial advisor for the sale of the TABs, may have a conflict of interest because of BGL’s association with SoCal.  Specifically, you are concerned that Mr. Bancroft and BGL may be in a position, if selected, to structure the bond issue to benefit SoCal as well as the city.  

ANALYSIS

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.   By definition, this conflict-of-interest rule applies only to “public officials,” as that term is used in the Act.  

"Public official" is defined in Section 82048 to mean “every member, officer, employee or  consultant of a state or local government agency,” with exceptions not pertinent here.  Neither Mr. Bancroft, nor any other person from BGL, is  a member, officer, or employee of the RDA.  The important question is whether Mr. Bancroft, or any other person from RDA, qualifies as a consultant under the Act.  

In  April 1994, the Commission adopted a new regulatory definition of "consultant."  (Regulation 18700(a)(2).)  Under subdivision (a)(2)(A) of Regulation 18700, an individual is a consultant if the individual, pursuant to a contract, makes a governmental decision whether to: 

(1)  Approve a rate, rule, or regulation; 

(2)  Adopt or enforce a law; 

(3)  Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement; 

(4)  Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract which requires agency approval; 

(5)  Grant agency approval to a contract which requires agency approval and in which the agency is a party or to the specifications for such a contract; 

(6)  Grant agency approval to a plan, design, report, study, or similar item; 

(7)  Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof.

You have stated that Mr. Bancroft and BGL will not have independent decisionmaking authority with regard to the sale of the TABs.  Thus, neither Mr. Bancroft nor any other person at BGL appears to qualify as a consultant under subdivision (a)(2)(A) of Regulation 18700.   

Pursuant to Regulation 18700(a)(2)(B), an individual may also qualify as a consultant if the individual:

Serves in a staff capacity with the agency and in that capacity performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency's Conflict of Interest Code.

The FPPC has interpreted this definition implicitly to require an ongoing relationship between the contractor and the public agency.  Individuals who work on a limited range of projects for an agency do not qualify as contractors under the Act.  (Parry Advice Letter, No. I-95-064; Andrus Advice Letter, No. A-95-163; See March 28, 1994, memorandum to the Commission regarding Regulation 18700, page 4).   Your letter gives no indication that the relationship between Mr. Bancroft and BGL and the City will extend beyond the term of the financial advisor contract.  Assuming this to be true, neither Mr. Bancroft nor BGL would qualify as a consultant under Regulation 18700(a)(2)(B) based on the duties performed under this single contract.

Based upon the facts stated in your letter and the reasonable inferences drawn from these statements, neither Mr. Bancroft nor any person from BGL qualifies as a “public official” under the Act.  Therefore, the Act’s conflict of interest provisions do not apply to them.
  

Please note that this analysis interprets only the applicability of the Act.  It does not address other state and/or local laws which may apply to these facts.  


I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 916/322‑5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  John Vergelli

                    Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  In reaching this conclusion, we considered whether Mr. Bancroft, or any other person at BGL, might qualify as “other public officials who manage public investments,” within the meaning of Section 87200 and Regulation 18720.  In this context, “public investments” means the investment of public moneys.  Regulation 18720(a)(1).  Based upon your letter, we understand the financial advisor to be concerned with raising public moneys, if you will, not with investing it, once it is raised.  Therefore, we conclude that the personnel at BGL are not “other public officials who manage public investments.”  If, however, there are additional facts of which we were not apprised that indicate that the financial advisor will indeed have a role in the investment of the proceeds of the bond issue, then the conclusion stated in this letter may not apply.    





