November 26, 1996

Marguerite P. Battersby

Brunick, Alvarez & Battersby

Post Office Box 6425

San Bernardino, California 92412

Re:  
Your Request for Advice 

Our File No. A-96-302

Dear Ms. Battersby:

This letter is a response to your request for advice on behalf of City of Yucaipa Councilmember Dick Riddell regarding his duties and responsibilities under the conflict-of-interest provisions under the Political Reform Act (the “Act”).l
QUESTIONS
1.  Is Councilmember Riddell prohibited from participating in decisions affecting the Porter Ranch project as it is described below? Does the fact that a previous city council deterrnined there would be no significant environmental impacts resulting from the project development override Riddell's own belief that the impacts will exist and will have a detrimental material financial impact on his property?

2.  If Councilmember Riddell is prohibited from participating in the present project decisions, does the prohibition also extend to possible future decisions such as changes in zoning, land use designation or some other aspect of the development of the Porter Ranch property in a manner which, in Councilmember Riddell's opinion, would reduce the financial impact on his property to an insignificant level? In other words, if the city council were to entertain changes in the project which reduce the financial impacts on Councilmember Riddell's property, could he then participate in the decisionmaking?

1  Government Code sections 81000 - 91015. Commission regulations appear at title 2, sections 18000 -18954, of the California Code of Regulations.
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3.  If Councilmember Riddell may participate in a decision to change the project in a manner which reduces its financial impact on his property, as set forth above, may he initiate the proposal for changes in the project which would reduce what he perceives to be the financial impacts on his property? Would it make a difference if he initiated the proposal for changes at a time when the present project is final?

CONCLUSIONS

1.  If the decisions will have a material financial effect on Councilmember Riddell's real property interest, he may not participate in the decisions.  The fact that a previous city council found that Councilmember Riddell's concerns could be mitigated do not override Councilmember Riddell's belief that the impacts will have a detrimental financial impact on his property because the city council's conclusion was based on an environmental impact report, not an analysis of the fair market value of Councilmember Riddell's property.

2.  Councilmember Riddell may not participate in any decision that may have a material financial effect on his property, including decisions that may change the specifics of the Porter Ranch development.

3  If Councilmember Riddell determines that the Porter Ranch project will have a material financial effect on his property, he may not initiate proposals or participate in decisions that will materially reduce that financial impact.

FACTS

Councilmember Riddell has served on the City Council of the City of Yucaipa since June 19, 1995.  His personal residence, in which he has an ownership interest, is located approximately 325 feet from the northernmost boundary of a development project known as the “Porter Ranch,” and approximately 600 to 700 feet from the proposed developed portion of the project.  Councilmember Riddell's neighborhood consists of large lots zoned RS20M (single family residential with 20,000 sq. foot lots minimum), with the predominant lot size being approximately one acre.  The neighborhood is located in a hilly area of the city and enjoys a rural atmosphere with scenic vistas, which include the view across the Porter Ranch project, and its numerous oak trees; and also shares with the Porter Ranch project a concern with fire safety.  The property immediately across the street from Councilmember Riddell's residence abuts a portion of the designated open space of the Porter Ranch project.

The Porter Ranch project consists of approximately 130 acres of scenic rolling hills, which includes numerous heritage oak trees and wildlife habitats.  The Preliminary Development Plan for the Porter Ranch project was first approved by the city council in 1992, providing for the construction of approximately 140 single family units and 122 acres of open space.  On October 14, 1996, the city council approved the Final Development Plan and tentative tract map
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for the Porter Ranch, and conducted its first reading, introducing Ordinance No.160, approving a proposed fifteen year Annexation and Development Agreement between the city and Nanette Porter.

Councilmember Riddell believes the construction of the Porter Ranch project, as presently configured, could damage the fair market value of his property in excess of $10,000 support of his personal opinion, he believes the project will affect the character of his neighborhood by further burdening the access road shared with the project  (Wildwood Canyon Road), by damaging scenic vistas, reducing privacy, increasing noise levels, subjecting the neighborhood to increased fire hazards and by detrimentally affecting wildlife habitats and numerous heritage oak trees.  These concerns were not substantiated by the city council's environmental determination (an environmental impact report) adopted at the time of the Preliminary Development Plan approval in 1992, which concluded that these same environmental impacts of the project had been mitigated to a level of nonsignificance. The present project (the Final Development Plan and the tentative map) is consistent with the Preliminary Development Plan, and no significant changes have been cited in the area which would require a new or different environmental determination.

ANALYSIS

The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest. (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable2 that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things, any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more. (Section 87103(c).)

The effect of a decision is deemed material if the governmental decision directly involves the official's property.  For instance, if the official's property will be rezoned, or if the decision involves a land use decision regarding a specific use of the property, the decision will be deemed material and the official must disqualify.  (Regulation 18702. l(a)(3).)  Conversely, if the decision does not directly involve the official's property, the official must disqualify if the decision will otherwise materially financially affect the property.

The effect of a decision is material as to real property if the real property in which the official has an interest is outside a radius of 300 feet and within a radius of 2500 feet of the

2  Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur. Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable. (In re Thorner (1975)1 FPPC Ops. 198.)
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boundaries if the decision will have a material financial effect of $10,000 or more on the fair market value of the property or will affect the rental value of the property by $1,000 or more per 12 month period. (Regulation 18702.3(a)(3).)

Regulation 18702.3(d) sets forth factors that must be considered in determining whether a decision will have a material financial effect on the councilmembers' real property.

1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

3.  Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

Councilman Riddell believes that the construction of the Porter Ranch project could damage the fair market value of his property in excess of $l0,000 by affecting the access road shared with the project, damaging the scenic vistas, reducing privacy, increasing noise levels, subjecting the neighborhood to increased fire hazards and detrimentally affecting wildlife.  You stated that the city council's environmental impact report done in 1992 indicated that all of these concerns were mitigated to the level of nonsignificance.  Although these are the factors that Regulation 18702.3 requires the official to examine, the ultimate question is still whether the fair market value of the property will be impacted in the amount of $l0,000.  The purpose of an environmental impact report is to identify significant effects on the environment of a project, not to appraise the effects of a project on the fair market value of neighboring property.  (Pub. Resources Code § 21002.1(a).)  Although the report may examine some of the same factors as listed in Regulation 18702.3(d), the report will presumably not contain a financial evaluation of Councilmember Riddell's real property interest.  Accordingly, we cannot say that Councilmember Riddell's belief that his property will be materially financially affected is entirely invalidated by the environmental impact report.

Ultimately, it is the responsibility of the public official who owns the property to ensure that the requirements of the Commission's materiality regulations are met.  Thus, it is to the benefit of the official that a thorough assessment of financial effects is made and that the facts and analysis on which the assessment is based, including any appraisals, are accurate and thoroughly documented.  Absent that assessment, we recommend that Councilmember Riddell continue to disqualify himself from decisions regarding the Porter Ranch project in light of his apparently good faith belief that the project will have a material financial effect on his real property.
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You have inquired whether the councilmember may participate in decisions, such as changes in zoning and land use designation, that may reduce the financial impact of the Porter Ranch project on his home.  If the decision would have the effect of mitigating adverse financial effects on the councilmember's home, then by definition the decision will have a material financial effect on the councilmember's economic interest.  Therefore, he may not participate in the decision.

Similarly, you ask whether the councilmember may introduce measures to mitigate the financial impact of the decision.  As noted above, if the decision will have the effect of reducing the material financial impact of the earlier decisions on the project, then the councilmember may not participate in his official capacity.3 (Regulation 18700.l(b)(l).)

You also inquire whether the analysis would change if the proposals are made at the time the present project is final.  The prohibition on participating in a decision that will pose a conflict of interest is made on a decision by decision basis.  The official must analyze each decision separately to determine whether a conflict exists. In this case, it is irrelevant when the councilmember makes the proposal.  The question is whether it is reasonably foreseeable that the proposal will reduce the financial impacts of the Porter Ranch project significantly enough to affect the councilmember's property in the manner suggested in Regulation 18702.3.  If the councilmember is introducing the proposal with the intent that the effects of the proposal will mitigate the potential harm to his property, it seems likely that the decision will have such an effect. Otherwise, the councilmember would not be introducing the proposal.  In such cases, the councilmember may not participate in the decision.

3  Regulation 18700.1 provides that an official may appear before his or her agency in the same manner as any other member of the general public if the official is representing himself or herself on a matter related to his or her personal interests.  (Regulation 18700.l(b)(1).)  Thus, Councilmember Riddell may appear before the council to express his interests with regard to decisions made that may affect his real property interest.  He must only appear in the same manner as the general public, such as during the public comment period; and he must represent himself alone, not the interests of other property owners.
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If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell 

General Counsel

By: 
Liane Randolph

Staff Counsel, Legal Division

