December 2, 1996

Laura Marino

Assistant City Attorney

City of Bakersfield

Office of the City Attorney

1501 Truxtun Avenue

Bakersfield, California 93301

Re:
Your Request for Advice 

Our File No. A-96-304
Dear Ms. Marino:

This letter is in response to your request for advice on behalf of City of Bakersfield Councilmember Pat Smith under the Political Reform Act (the "Act").1
QUESTIONS
(1)  Will Councilmember Smith, who recently was awarded a money damages judgment against the City of Bakersfield (the "city") in litigation arising from her ownership of a home built over a certain "burn dump," have a conflict of interest in representing her constituents as a councilmember on issues relating to the burn dump?  May she raise issues as a councilmember on behalf of constituents who have not settled with the city?  May she raise such issues for those living across the street from the burn dump, who were not involved in the lawsuit, and who may or may not find a contamination problem on their own property?  Does it matter whether escrow has closed yet on her home?

(2)  On what, if any, other issues will Councilmember Smith have a conflict of interest because of the money judgment awarded in her favor against the city?

1  


Government Code sections 81000 - 91015.  Commission regulations appear at tine 2, sections 18000 18954, of the California Code of Regulations.
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CONCLUSION

(1)  Councilmember Smith has a disqualifying conflict of interest in proceedings addressed to the burn dump/landfill issue. Thus, she may not make, participate in making, or attempt to influence governmental decisions about the burn dump/landfill.

(2)  Because Councilmember Smith now has a financial interest in the city by virtue of the judgment awarded in her favor in the litigation, she may make, participate in making, and/or attempt to influence only those governmental decisions where the effect of the decisions can be said to flow to all of residents of the city, or at least a significant segment of them.

FACTS
Councilmember Pat Smith is one of a group of plaintiffs in a lawsuit for money damages against the City of Bakersfield.  The plaintiffs are homeowners in a subdivision built over an abandoned burn dump that had been owned and operated by the city.  This property was found to contain a number ofcontarninants  The city and most of the plaintiffs, including Councilmember Smith, entered into settlement agreements wherein the city agreed to pay approximately 95 percent of the appraised value of their homes.  Judgment was entered against the city and in favor of the plaintiffs, including Councilmember Smith; by its own terms, the judgment is for money damages.  The settling parties have until the middle of December 1996 to close escrow and vacate their homes.  Councilmember Smith has not yet closed escrow on her home, but will do so soon.

ANALYSIS
A.  Applicable Law
The purpose of the Act's conflict-of-interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

1.  Public official/governmental decision.

"Public Official," for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here). (Section 82048; Regulation 87100.)  A public official "makes" a governmental decision when he or she (among other things) votes on a matter.  (Regulation 1 8700(b)(l).)

I
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2. Reasonablv foreseeable material financial effect on a financial interest.

A public official's financial interest presents a disqualifying conflict of interest if it is reasonably foreseeable that the governmental decision will have a material financial effect on the interest.  “Financial interest” is defined, for purposes of the Act, in Section 87103.  In essence, Section 87103 establishes six kinds of financial interests (see next paragraph).  For purposes of the Act, reasonably foreseeable means a substantial likelihood that a financial effect will occur. (In re Thorner (1975)1 FPPC Ops. 198.)  Whether a financial effect is material is determined under regulations promulgated by the FPPC.  (These regulations are discussed further below.)

Five of the six kinds of financial interests are specifically enumerated in subdivisions (a)-(e) of Section 87103:  (a) a business entity in which the public official has an investment of $1000 or more; (b) real property in which the public official has an interest of $1000 or more; (c) any source of income which aggregates to $250 or more within 12 months prior to the decision; (d) a business entity in which the public official is an officer, director, manager, etc.; and, (e) the donor of gifis to the public official if the gifis aggregate to $250 or more within 12 months prior to the decision.2   Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1 (a)(4).)

3.  Public generally exception.

There is an important exception to the basic conflict of interest rule.  Even if there would otherwise be a disqualifying reasonably foreseeable material financial effect on a pubtic official's financial interest(s), he/she would not be disqualified if that effect is indistinguishable from the effect on the public generally. (Section 87103.)

Regulation 18703 states the basic rule of the. "public generally" exception. For the effect on the public official's financial interest to be indistinguishable from the effect on the public generally, the decision must affect a significant segment of the public in substantially the same manner as the public official's financial interest is affected. (Sections 18703(a)(1), (2).)

B.  The Law Applied to Your Facts.

I.  Public official/governmental decision.

Councilmember Smith is a public official under the Act.  (Regulation 18700(a).) As a

2  Pursuant to Section 89503, which provides that the gift limit be adjusted periodically according to the Consumer Price Index, the gift limit for 1996 is $280.
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member of the city council, she will be called upon to make a broad range of governmental decisions.  (Regulation 18700(b).)  These governmental decisions will, of course, include those specifically addressing the bum dump/landfill and related issues, and also will cover the entire range of issues normally addressed by a city council.

2. Reasonablv foreseeable material effect on a financial interest.

Based upon the facts you have presented, Councilmember Smith has three relevant financial interests.  First, until escrow closes, she has a direct investment worth one thousand dollars ($1,000) in the real property involved in the litigation.  Second, as explained in the following paragraph, the city, by virtue of its liability for money damages to Ms. Smith, has become a source of income, within the meaning of Section 87103(c), to Ms. Smith.  Third, especially governmental decisions regarding the burn dump/landfill issues, and perhaps other governmental decisions, may have a "personal effect" on Councilmember Smith.

For the purposes of the Act, "income" is defined broadly as a "payment received." (Section 82030.)  "Payment" is also defined broadly, to include "other rendering of money." (Section 82044.)  Neither section expressly addresses money damages.  However, the use of the phrase "including but not limited to" indicates an intent that the term "income" be construed broadly.  Because money damages, whether characterized as a settlement or as a judgment, are a payment not expressly excluded from the definition of income, they must be considered as income under the Act. (Jones Advice Letter, No. I-89-611.)  Therefore, the city is a source of income of greater than two hundred fifty dollars ($250) in the past 12 months to Councilmember Smith, and she has a financial interest in the city.3
The next issue is whether governmental decisions to be made by Councilmember Smith will have a reasonabjy foreseeable material effect on these financial interests.

(i)  The real property.
Councilmember Smith's real property interest is directly involved in city council proceedings involving the burn dump/landfill.  Therefore, any governmental decisions resulting from those proceedings are deemed to have a material financial effect on the real property. (Regulations 18702, 18702.1(a).)  Until escrow closes on the property, and Councilmember Smith no longer owns any interest in that property (or any other affected property), she has a disqualifying conflict of interest unless the public generally exception applies. (See below.)

3  There is an exclusion from the Act's definition of income for "salary and reimbursement for expenses or per diem received from a state, local, or federal government agency." (Section 82030(b)(2).) Thus, whatever salary and reimbursement Councilmember Smith draws from the city do not have the same effect as the money damages she will receive from the city.
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(ii)  Source of income.

The city's status as a "source of income" to Councilmember Smith presents a difficult issue.  Regulation 18702.1 provides that a financial effect on a qualifying source of income is deemed to be material when the source of income is "directly involved" in a governmental decision made by a public official.  The city is, of course, "directly involved" in virtually every decision made by the city council.  (See Regulation 18702.1(b).)  Thus, unless the public generally exception applies (see below), Councilmember Smith has a disqualifying conflict of interest in many, if not most governmental decisions to be made by the city council for a period of 12 months following the judgment.

(iii)  Personal effect.

As stated above, if it is reasonably foreseeable that votes on the burn dump/landfill issues will result in the personal expenses, income, assets, or liabilities of Councilmember Smith or her immediate fainily increasing or decreasing by at least $250 in any 12-month period, then the governmental decisions will have a material financial effect on her or her immediate family. (Regulation 18702.1 (a)(4).)  Given that residential real property, not to mention such presumed expenses as attorneys' fees, etc., it seems very likely that governmental decisions regarding the burn dump/landfill in which Councilmember Smith may have a role will have a material "personal" financial effect on her and/or her immediate family.

3. Public generally exception.

(i)  The real property.

For the public generally exception to apply here, a significant segment of the city or of Councilmember Smith's district (depending on whether she is elected at-large or from a district) must be affected in substantially the same manner as Councilmember Smith is affected by governmental decisions involving the burn dump/landfill issues.  (Regulation 18703(a).)  This means a significant segment must be affected in substantially the same manner as she is as a homeowner who has found contamination on her property and who is party to the litigation.

Although we have not been provided with the relevant statistical data, we think it unlikely that the exception applies here.  Given the presumed size of city council districts in a city as large as Bakersfield, it appears unlikely that any of the numerical thresholds established by Regulation 18703(a)(1) for finding a "significant segment" can be satisfied.  Specifically, it seems unlikely that 10 percent of the population of the councilmember's district (Regulation 18703(a)(1)(A)(i)) or 10 percent of the homeowners, property owners, or households in the district (Regulation 18703(a)(1)(A)(ii)), or at least 5,000 persons in the district (Regulation 18703(a)(1)(B)) will be affected by governmental decisions regarding the burn dump/landfill issues in substantially the same manner as the councilmember is as a homeowner who has found contamination on her
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property and who is party to the litigation. fn this regard, please note that it is not sufficient it e.g., 5,000 persons in the district are affected in some way by governmental decisions regarding the burn dump/hndfill issues.  The effect must be substuntially the same as the effect on the councilmember as a homeowner who has found contamination on her property and who is party to the litigation.

Therefore, absent new facts which contradict this analysis, we conclude that the public generally exception does not apply, and that Councilmember Smith has a disqualifying conflict of interest in governmental decisions regarding the burn dump/landfill issues because she has a direct interest in real property worth $1,000 or more that is directly involved in the decisions.

(ii)  Source of income.

We have previously advised that if a governmental decision affects a public entity, in many cases we presume that the effect of the decision flows to all residents, or at least a significant segment of them, in the jurisdiction.  Under such circumstances, the effect of the decision on the official's economic interest would be the same as the effect on the public generally.  (Alperin Advice Letter, No. A-96-046; Soldani Advice Letter, No.94-042.)  Thus, despite her financial interest in the city as a source of income due to the judgment/settlement, Councilmember Smith may take part in governmental decisions in which the city is directly involved if the impact of the governmental decision will flow to all or a significant segment of the residents of the city.  If, on the other hand, the effect of the governmental decision in question does not flow to at least a significant segment of the residents of the city, then the public generally exception does not apply.  This determination must be made on a case-by-case basis.

Before Councilmember Smith divests herself of her interest in the residential real property inyolved in the litigation, the advice about the applicability of the public generally exception, as interpreted by the Alperin and Soldani advice letters, supra, to Councilmember Smith's potential conflict of interest arising from the city as her source of income applies to all goverinnental decisions except those regarding the burn dump/landfill issues.  Until the divestiture, the advice stated above about the applicability of the public generally exception to the real property interest applies to governmental decisions regarding the burn dump/landfill issues.  After divestiture of the residential real property, the advice about the applicability of the public generally exception, as interpreted by the Alperin and Soldani, supra, advice letters, applies to all governmental decisions in which Councilmember Smith may be involved, including those regarding the burn dump/landfill issues.

(iii)  Personal effect.

Before divestiture of her interest in the residential real property, for governinental decisions relating specifically to the burn dump/landfill issues that Councilmember Smith may make, participate in making or attempt to influence, the public generally exception does not
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apply to "personal effects" on Councilmeniber Smith or her family for the same reasons it does not apply to similar governmental decisions affecting her real property interest.  (See above.)  For all other governmental decisions which she makes, participates in making, or attempts to influence and for governmental decisions about the burn dump/landfill issues once she divests herself of the residential real property, which decisions have a material financial "personal" effect, the applicability of the public generally exception must be determined on a case-by-case basis.  (This latter advice is really just a restatement of the obligation that all public officials are under at all times with regard to governmental decisions--it is not unique to Councilmember Smith as a result of these particular facts.)

If you have any other questions regarding this matter, please contact me at (916) 322-

5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli 

Staff Counsel, Legal Division

