

November 25, 1996

W.E. "Bob" McClellan

Councilmember, City of El Cajon 

7675 University Avenue

La Mesa, CA  91941



Re:  Your Request for Advice




Our File No. A-96-307

Dear Councilmember McClellan:


This is in response to your request for advice regarding your duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION


May you participate in a decision affecting a person who conducted business with your automobile dealership in excess of $300?

CONCLUSION


You may not participate in the decision because the person who conducted business with your dealership is a disqualifying source of income to you.  

FACTS


Sometime in late November 1995, M. Grant Construction, Inc. ("Grant Corp.") began meeting with City of El Cajon officials to purchase and develop approximately 2.2 acres of property owned by the City of El Cajon Redevelopment Agency ("Agency") and located within the boundaries of a redevelopment project area.  Grant Corp. wants to construct a 30,000 square foot structure for an Office Depot store.


Following several months of meetings, Grant Corp. submitted a formal proposal to the city on June 17, 1996, to purchase the property for $575,000.  On July 2, 1996, the Agency rejected Grant Corp.'s proposal as being below fair market value for the property.  


In September 1996, Grant Corp. resubmitted its proposal with a purchase price of approximately $822,239 for the property.  The Agency again voted, on September 16, 1996, not to accept Grant Corp.'s offer.  Subsequently, Grant Corp. withdrew its proposal.


However, in a letter to the city, dated September 26, 1996,  Grant Corp. requested that its proposal be reconsidered after Grants Corp.'s president, Michael A. Grant, had some recent conversations with various councilmembers.  


As a member of the Agency, you joined the majority and voted to deny Grant Corps. proposal.  On September 30, 1996, you received a letter from Michael Grant informing you that he conducted business with your automobile dealership, McClellan Buick Pontiac, in excess of $300 on September 25, 1996.  The transaction involved a vehicle that Mr. Grant brought to your dealership.  The vehicle is owned by Neil and Sally Frumkin.  Theodore E. Frumkin is the real estate manager for Office Depot.

During a subsequent phone conversation with Commission staff, you stated that had Mr. Grant refused to pay the cost of service on the Frumkins' automobile, the dealership could have enforced a mechanics' lien against the Frumkins.  You further stated that Mr. Grant probably signed the repair order.


On November 26, the Agency may be reconsidering Grant Corp.'s proposal.  You would like to know whether you are disqualified from participating in the Agency's decision because of the business conducted by Mr. Grant with your dealership in excess of $300.




ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(Section 87103(c).)


Accordingly, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on any sources of income to you.


The Act defines "income" as a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, or gift.  (Section 82030(a).)  Income of an individual also includes a pro rata share of any income of any business entity in which the individual owns directly, indirectly or beneficially, a ten percent interest or greater.  (Id.)


You indicated in your request for advice that Mr. Grant conducted business with your dealership in excess of $300.  However, Mr. Grant did not own the vehicle that was the subject of the transaction between your dealership and Mr. Grant.  In fact, the vehicle is owned by Neil and Sally Frumkin.  You would like to know, between Mr. Grant and the owners of the vehicle, who is considered to be the source of income to you.


In the McLean Advice Letter, No. A-93-339, the Santee City Council wanted to impose rental ceilings on mobile home park spaces.  Before the city council decision, the owner of a mobile home park tried to disqualify a councilmember by paying a debt to the councilmember on behalf of a third party.  According to the advice letter, the councilmember was a majority owner in a company that built fences.  The company entered into a contract with a customer to construct a fence.  Upon completion of the fence, the customer incurred a debt to the fence company.  When the fence company received its payment, it was from the mobile home park owner on behalf of the customer.  Commission staff advised the councilmember that the source of the payment for conflict-of- interest purposes, was the customer, not the mobile home park owner who made the payment.


You believe your situation is similar to the facts set forth in the McLean Advice Letter.  However, your circumstances are distinguishable.  In McLean, the mobile home park owner had no legal liability to pay the councilmember.  In your case, however, Mr. Grant incurred liability for the cost of service by signing a repair order.  


We will assume that your dealership could have enforced a mechanics' lien against the Frumkins had Mr. Grant refused to pay for the cost of service.  If this is true, both Mr. Grant and the Frumkins incurred liability for the cost of service to the Frumkins' automobile when Mr. Grant brought the automobile to your dealership.  For purposes of the conflict-of-interest provisions of the Act, however, we consider the source of income to you to be the person who actually paid for the cost of service.  In this case, Mr. Grant actually paid for the cost of service, thus he alone is the source of income to you as a result of the transaction between Mr. Grant and your dealership.


I trust this letter addresses your concerns.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.



Sincerely,



Steven G. Churchwell



General Counsel

By:
Julia Butcher 


Graduate Assistant, Legal


  Division
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