                                                                    December 13, 1996

Donald J. Donato

Superintendent/President

Feather River College

Post Office Box 11110

Quincy,  California 95971-6023

 Re:  Your Request for Advice

         Our File No. A-96-308
Dear Mr. Donato:

This letter is a response to your request for advice on behalf of Mr. Bill Elliot regarding the conflict‑of‑interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
Is there a conflict of interest if Mr. Elliot serves simultaneously on the Feather River Community College Board and on the Feather River College Foundation Board?          

CONCLUSION
No.  The Act’s conflict-of-interest provisions focus only on particular financial interests of a public official which may be affected by the governmental decisions in which he or she has a role.  As Mr. Elliot does not appear to have any financial interests that may be affected, materially or otherwise, by the governmental decisions at issue, we conclude that he does not have a conflict of interest.

FACTS
The Feather River Community College District (the “district”) is a local governmental agency with an elected board of trustees.  The Feather River College Foundation (the “foundation”) is a California nonprofit public benefit corporation whose purpose is to support 
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generally the development of the community college.  The support to date has been the provision of student scholarships and grants, purchase of library materials and improvements to the district's physical facilities.  Funds for these purposes. are gained by fundraising activities and have amounted to approximately $10,000 ‑$15,000 per year.  Membership on the foundation board is through appointment by the foundation's board of directors.  

Under a contract between the two entities, the foundation is leasing land from the district to build student housing.  To secure financing for the project, the foundation is seeking a loan guarantee from the USDA Rural Development Program to a lender.  The total cost of the project will be $1.75 million.

Mr. Elliot is an elected member of the board of trustees of the district.  He has also been appointed to the board of directors of the foundation.  In the former role, he receives the statutorily prescribed compensation of $120 per month.  In the latter role, he receives neither compensation nor reimbursement for expenses.  

ANALYSIS
A.  Applicable Law

The purpose of the Act's conflict‑of‑interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

1.  Public official/governmental decision. 
"Public Official," for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state of local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 18700.)  A public official "makes" a governmental decision when he or she (among other things) votes on a matter.  (Regulation 18700(b)(1).)

2.  Reasonably foreseeable material financial effect on a financial interest. 

A public official's financial interest presents a disqualifying conflict of interest if it is reasonably foreseeable that the governmental decision(s) in question will have a material financial effect, distinguishable from the effect on the public generally, on the official’s financial 
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interests.
  "Financial interest" is defined, for purposes of the Act, in Section 87103.  Whether a decision will have a material financial effect on one of these interests is addressed in several Commission regulations.   (Regulations 18702-18702.6.)

Five of the six kinds of financial interests are specifically enumerated in subdivisions (a)‑(e) of Section 87103:  (a) a business entity in which the public official has an investment of $1000 or more; (b) real property in which the public official has an interest of $1000 or more;  (c) any source of income which aggregates to $250 or more within 12 months prior to the decision; (d) a business entity in which the public official is an officer, director, manager, etc.; and, (e) the donor of gifts to the public official if the gifts aggregate to $250
 or more within 12 months prior to the decision.  Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on the official or his or her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).)  

With regard to a “source of income” as a financial interest (Section 87103(c)), “income” is defined for purposes of the Act at Section 82030.  This definition expressly excludes salary and reimbursement for expenses or per diem received from a state, local, or federal government agency.  (Section 82030(b)(2).)  

With regard to the “personal effect” rule (Section 87103), Regulation 18702.1(c) provides that an official does not have to disqualify himself or herself from a governmental decision if the decision affects only the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency.    

B.  The law applied to your facts.     

Will Mr. Elliot have a disqualifying conflict of interest in participating, making, or influencing decisions of the district? 

1.    Public official/governmental decision.
As a trustee, Mr. Elliot is  a “public official” within the meaning of the Act.  (Section 82048.)  The votes the trustees will presumably take with regard to the foundation’s lease and the building of the student housing will constitute “governmental decisions.”  (Regulation 18700(b).)  
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2.  Reasonably foreseeable material financial effect on a financial interest.
It does not appear that Mr. Elliot has a financial interest of the type regulated by the Act at stake in the governmental decisions made by the boards.

Two of the six types of financial interests described in Section 87103 involve a “business entity” (i.e., Section 87103, subdivisions (a) and (d)).  The Act defines a business entity to be an entity operated for profit.  (Section 82005.)  Since the district is a public agency and the foundation is a nonprofit corporation, neither subdivisions (a) or (d) are relevant.  

Subdivision (b) of Section 87103 does not apply because Mr. Elliot does not have a personal interest in the relevant real property leases.  Subdivision (e) of Section 87103 pertains to the donor of a gift as a financial interest; nothing in your facts suggests that this consideration is applicable.  

A “source of income” may be a financial interest to a public official.  (Section 87103(c).)  Mr. Elliot receives no compensation nor reimbursement for his services as a director of the foundation.
  Therefore, the foundation is not a source of income to him.  He receives compensation for his services as a trustee of the district.  However, as the district is a  local government agency, whatever salary and reimbursement for expenses or per diem he receives is excluded from the definition of income for purposes of the Act.  (Section 82030(b)(2).)  Thus, the district is not a source of income to Mr. Elliot, either.  

Turning to the “personal effect” test for the presence of a financial interest, governmental decisions which otherwise financially affect Mr. Elliot or his immediate family by affecting only the salary, per diem, or reimbursement for expenses he or his spouse receives from the district are excluded from consideration by Regulation 18702.1(c).  The facts presented in your letter do not indicate any other kind of personal financial impact on Mr. Elliot or his immediate family that might result from the governmental decisions in which he will have a role.  (If Mr. Elliot becomes aware of facts indicating that a personal financial effect on him or his immediate family, whether positive or negative, of at least $250 in any 12-month period, may indeed result from governmental decisions in which he has a role, the advice in this letter may not then be valid.)  

The Act’s conflict-of-interest provisions focus only on particular financial interests which may be affected by the governmental decisions in which a public official has a role.   We conclude that, based on the facts presented, we are not aware of a financial interest that would 

pose a possible conflict of interest for Mr. Elliot in participating, making, or influencing decisions of the Feather River Community College District.

If you have any other questions regarding this matter, please contact me at

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   John Vergelli

        Staff Counsel, Legal Division
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Enclosure

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  For purposes of the Act, reasonably foreseeable means a substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)


�  The gift limit for 1996 is $280.  (Section 89503.)


�  Please note that this letter does not address whether the foundation is a “local government agency” for purposes of the Act.  We need not resolve this issue to answer your question on behalf of Mr. Elliot.  We have enclosed a copy of In re Siegel (1976) 3 FPPC Ops. 62 for your information.  The Siegel opinion sets forth the circumstances under which a nonprofit corporation may be considered a local government agency under the Act.     





