
December 18, 1996

Ms. Helen N. Hanna

Senior Policy Analyst

California School Boards Association

3100 Beacon Boulevard

Post Office Box 1660

West Sacramento, CA 95691

 Re:  Your Request for Advice

         Our File No. A-96-314
Dear Ms. Hanna:

This letter is a response to your request for advice on behalf of the California School Boards Association, regarding provisions of the Political Reform Act (the “Act”).
   You are seeking advice on behalf of the school districts to which you provide information.

QUESTIONS
1.  If a school district deposits all of its funds in the county treasury pursuant to Education Code sections 41001, 41002 and 41002.5 and has no special reserve or surplus funds to invest pursuant to Education Code section 41015, do the board members, superintendent, or both still need to file Form 721?

2.  If a school district board authorizes the superintendent to invest the district's special reserve fund in an investment pursuant to Education Code section 41015, are the board members  managing public funds?  Would Form 721 then be required of the board members, or just the superintendent, or both?   

CONCLUSIONS

1.  If a school district deposits all its funds in the county treasury as mandated by Education Code sections 41001, 41002 and 41002.5, and does not have any special reserve funds to invest,  the board members and/or the superintendent would not be considered “officials who manage public investments” under the Act.  Therefore, they should continue to be designated in the district’s conflict-of-interest code and to file the new Form 700 annually.  

2.  If a school district has special reserve funds to invest in permitted securities and investments pursuant to Education Code section 41015, the board members and/or the superintendent who direct the investment of these funds or who make or approve policies for the investment of the funds, will be considered officials who manage public investments under the Act.  They should not be designated in the district’s conflict of interest code and should make full disclosure of their economic interests annually on Form 700.  

FACTS
California School Boards Association provides sample policies, regulations and exhibits to the large majority of California's school districts.  The board’s current conflict of interest exhibit reproduces Regulation 18730 and provides an attachment whereby each district designates employees who must file Form 730 in category one and category two.  The board now understands it needs to revise this attachment to clarify that individuals who manage public funds must file Form 721 rather than Form 730.

A letter from the Commission to Ms. Marion L. Cantor of Sacramento City Unified School District (Cantor Advice Letter, No. A‑95‑136) states that school board members who set policy for the investment of district funds must file Form 721.
  Your questions arise because Education Code section 41002 requires most school district funds to be deposited into the county treasury, and because Education Code section 35161 allows a school board to delegate any of its powers or duties to a district officer or employee, nevertheless retaining ultimate responsibility over the performance of those powers or duties.   
ANALYSIS
Under the Act, public officials in the state of California must disclose their economic interests.  Elected officials and others listed in Section 87200, including public officials who manage public investments,  must disclose all their economic interests.  State employees and certain state and local officials who are designated in their agency’s conflict of interest code must disclose those economic interests that could be affected by their decision making.  

Formerly, elected officials and others listed in Section 87200, and “code filers” or “designated employees” filed two different disclosure forms, the Form 721 and Form 730, respectively.  For statements to be filed in 1997, however, all public officials will file the same form — a Form 700 Statement of Economic Interests.  Public officials listed in Section 87200 will still make full disclosure of their economic interests.   “Code filers” will disclose those economic interests specified in their agency’s conflict of interest code.   (A copy of the new Form 700 is enclosed for your information.)

In connection with the sample conflict of interest code that you provide to school districts, you question whether school board members or superintendents of districts that either deposit all their funds in the county treasury or have special reserve funds to invest, are considered “public officials who manage public investments” or not.  

Regulation 18720 (a) sets forth the following definitions to assist in interpreting the phrase “other public officials who manage public investments”:

 
(1)  "Public investments" means the investment of public moneys in real estate, securities, or other economic interests for the production of revenue or other financial return.

(2)  "Public moneys" means all moneys belonging to, received by, or held by, the state, or any city, county, town, district, or public agency therein, or by an officer thereof acting in his or her official capacity, and includes the proceeds of all bonds and other evidences of indebtedness, trust funds held by public pension and retirement systems, deferred compensation funds held for investment by public agencies, and public moneys held by a financial institution under a trust indenture to which a public agency is a party.

(3)  "Management of public investments" means the following nonministerial functions:  directing the investment of public moneys; formulating or approving investment policies; approving or establishing guidelines for asset allocations; or approving investment transactions.

Regulation 18720 (b) defines “other public officials who manage public investments” to include:  

(1)  Members of boards and commissions, including pension and retirement boards or commissions, or of committees thereof, who exercise responsibility for the management of public investments;

(2)  High‑level officers and employees of public agencies who exercise primary responsibility for the management of public investments, such as chief or principal investment officers or chief financial managers.  This category shall not include officers and employees who work under the supervision of the chief or principal investment officers or the chief financial managers; and

(3)  Individuals who, pursuant to a contract with a state or local government agency, perform the same or substantially all the same functions that would otherwise be performed by the public officials described in subdivision (b)(2) above.

Section 41001 of the Education Code requires that school district boards deposit all moneys received into the county treasury.  Section 41001 provides as follows:  

The governing board of every school district shall pay all moneys received or collected by it from any source and all moneys apportioned to it from taxes levied and collected under the authority of city councils for school purposes, into the county treasury to be placed to the credit of the proper fund of its district.  All money collected by the city council or other governing body of any municipality from taxes levied for school purposes when received shall be paid into the county treasury to the credit of the school district for the schools of which the taxes were levied.  All deposits and payments required by this section shall be made daily, unless the county superintendent of schools authorizes them to be made weekly or otherwise, but in no event less frequently than monthly.  

Education Code section 41002 provides that all moneys received by any school district, or paid into the county or city and county treasury to the credit of the district from state apportionments, county, district or municipal taxes (other than moneys required to be placed in a separate fund of the school district) shall be deposited in the general fund of the district.  Section 41002 states that each district’s general fund shall be in existence in each county and city and county treasury.    

Under Education Code section 41015, the board of any school district that has funds in a special reserve fund or surplus moneys not required for the immediate necessities of the district office of education, is authorized to invest the funds in any of the investments specified in Government Code sections 16430 or 53601.  Government Code section 16430 lists eligible securities for the investment of surplus moneys including: U.S. government bonds, state government bonds, state, county or city water district bonds, commercial paper, certificates of deposits, certain stocks and bonds issued by U.S. corporations, etc.  Government Code section 53601 sets forth authorized investments for cities, counties, school districts, and other local agencies.  Authorized investments under that section include: U.S. treasury notes or bonds, state warrants or bonds, municipal bonds or bonds issued by a local agency, commercial paper,  certificates of deposit, certain corporate bonds and securities, etc.  

The school districts’ funds constitute public moneys under the definition in Regulation 18720(a)(2) above.  You stated that certain school districts do not have any surplus or special reserve funds to invest.  These districts merely deposit all funds they receive in the county treasury as mandated by Education Code sections 41001 - 41002.5.  The county treasurer then invests the funds.  If a district deposits all funds in the county treasury pursuant to statute, the school board members and superintendent would not be considered “public officials who manage public investments” under Regulation 18720(b).  In this case, the school board or superintendent does not have discretion regarding investment of the district’s money because the statute mandates that the funds be deposited in the county treasury.  The board members and/or superintendent are not “directing the investment of public moneys, formulating or approving investment policies,  approving or establishing guidelines for asset allocations, or approving investment transactions,” within the meaning of Regulation 18720(a)(3).  They should continue to be listed in their district’s conflict of interest code and should file disclosure of their economic interests, as specified in their district’s code, on Form 700.   

Other school districts invest their basic funds with the county treasury as mandated by Education Code sections 41001 - 41002.5, but also have surplus or special reserve funds to invest pursuant to Education Code section 41015.  Section 41015 authorizes the school districts to invest these funds in a broad range of permitted investments.  School district board members and/or superintendents who direct the investment of these funds, formulate or approve policies for the investment of these funds, or approve investment transactions involving these funds, will be considered “officials who manage public investments” under the Act.  Even if the school board members delegate day-to-day decisions regarding the investment of surplus or special reserve funds to the superintendent, the board members will still be considered “officials who manage public investments” if they set or approve policy as to the investment of these funds.  Such board members and/or superintendents should not be designated in their district’s conflict of interest code and should file full disclosure of their economic interests on Form 700.  (For clarification, we recommend that the positions of “officials who manage public investments” that are removed from a district’s code be listed in an appendix to the code, as shown on the enclosed handout.)  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.




Sincerely,

Steven G. Churchwell

General Counsel

By:  Hyla P. Wagner

        Staff Counsel, Legal Division

Enclosures

SGC:HPW:ak

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  In the Cantor Advice Letter, the facts provided only stated that the school board members’ “duties include setting the policies for investment of district funds.”  It did not specify whether the school district deposited all funds in the county treasury pursuant to statute or had reserve funds to invest.    





