RESCINDED IN PART BY COMMISSION 12/20/96, SEE A-96-316(a)

December 10, 1996

The Honorable Ross Johnson

Senator, Thirty-Fifth Senatorial District

State Capitol

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-96-316
Dear Senator Johnson:

This letter is in response to your request for advice regarding the campaign provisions of Proposition 208.
   PLEASE NOTE THAT THE ADVICE CONTAINED IN THIS LETTER IS SUBJECT TO REVIEW AND MODIFICATION BY THE COMMISSION, WHICH WILL CONSIDER THE LETTER AT A SPECIAL MEETING ON DECEMBER 20, 1996.  MANY OF THESE RULES WILL BE PROPOSED REGULATIONS OF THE COMMISSION.
QUESTIONS AND CONCLUSIONS
1.  In light of SEIU v. FPPC (E.D. Cal. 1990) 747 F.Supp. 580, 591, aff’d SEIU v. FPPC (9th Cir. 1992) 955 F.2d 1312, the following questions are raised with respect to Proposition 208:

a)  Does the Commission interpret the new Section 85306 to restrict only contributions from one candidate to another, and not transfers between a candidate's own committees?  

b)  Does the Commission interpret new Sections 85313 and 89519 to limit the transfer of funds raised prior to January 1, 1997, into an officeholder account, to a maximum of $10,000?

a)  Yes.  However, certain restrictions apply to transfers between a candidate’s own committees, as outlined below.  

b)  An officeholder may transfer funds raised prior to January 1, 1997, into an office​holder account, but the transfer is limited to $10,000.
2.  What are the allowable uses of campaign dollars raised prior to January 1, 1997?  For example, may those funds be used for future elections or officeholder accounts?  What, if any, limitations apply?  May those funds be transferred to another candidate on or after 

January 1, 1997?  If those funds can be utilized in future elections or an officeholder account, do they have to be transferred prior to the effective date of January 1, 1997?

See response to Question 3 below.
3.  Will officeholders/candidates who intend to run in future elections with existing      campaign funds (those raised prior to January 1, 1997) be required to transfer those funds to either an officeholder account or future campaign account? If not, how may those funds be used?  Can an existing campaign account, that contains funds raised prior to January 1, 1997, be used to pay for officeholder expenses after January 1, 1997?
A candidate may use such funds to campaign for future elective office, if the candidate transfers the funds to one committee controlled by the candidate prior to April 1, 1997.  The candidate and committee receiving the transfer must have a Candidate Intention Form 501 and a Campaign Bank Account Form 502 on file designating an election date no later than December 31, 2000.  If the candidate opened such an account prior to January 1, 1997, a new bank account need not be opened. 

 An officeholder may transfer up to $10,000 of such funds into an officeholder account.
4.  If officeholders are permitted to transfer funds held prior to January 1, 1997, into an officeholder account after January 1, 1997, may officeholders still raise $10,000 for their officeholder accounts under Section 85313 of Proposition 208?  May officeholder funds be carried over from one calendar year to another?
A candidate may raise up to $10,000 in contributions for the account each calendar year.  For 1997, this may include up to $10,000 in existing funds.  In 1998 and later years, officehold​ers may carry-over any unspent funds in the officeholder account from one calendar year to the next.

5.  What are allowable expenditures from an officeholder account?
Expenditures from officeholder accounts must be for expenses related to assisting, serving, or communicating with constituents, or carrying out the official duties of the elected officer.  The expenditures may not be made in connection with any campaign for elective office or ballot measure. 

6.  Does the Commission interpret new Section 85313(a) as requiring each elected official who intends to make officeholder expenditures after January 1, 1997, to establish a new officeholder account?  

Yes.  Section 85313 contemplates that each elected official who intends to make officeholder expenses after January 1, 1997, must establish a new officeholder account from which to make the expenditures.

7.  Does Proposition 208 place any limitations on the ability of an officeholder or candidate to raise funds to repay debts incurred in connection with an election held prior to January 1, 1997?  If officeholders/candidates are able to raise money after January 1, 1997, to retire prior campaign debts, what specific contribution limits, if any, would be in effect at the time the contribution made to retire the debt is received?  Would the 25 percent non‑individual limit for contributions be in effect?  An officeholder who loaned money to a candidate or officeholder is repaid those funds after January 1, 1997.  How may those dollars be used?  May they be transferred into an account for a future campaign or an officeholder account?
A candidate who has outstanding debt from an election held prior to January 1, 1997, may continue to raise funds to retire that debt, but funds raised after January 1, 1997, are subject to the Proposition 208 contribution limits for that office.  The 25 percent non-individual limit for contributions also would be in effect.  If an officeholder is repaid a loan made to another candidate prior to January 1, 1997, the repayment will not be considered a contribution, and thus not subject to the limits, as long as it is a documented loan repayment.  The expenditure of the repayments received, however, would be otherwise subject to Proposition 208.

8.  A person contributed to an election prior to January 1, 1997.  May that same person  contribute money to that candidate after January 1, 1997, to help retire a debt for the same  election?
For purposes of the contribution limits, contributions made in connection with an election held prior to January 1, 1997, will not be aggregated with contributions made after January 1, 1997, by the same person to pay down a candidate’s debt for an election held prior to January 1, 1997.  However, see Question 11 below regarding aggregate limits.

9.  Will the Commission require officeholders who do not intend to appear on any ballots after January 1, 1997, to establish a new campaign committee after the effective date of Proposition 208?
Officeholders who do not intend to run for any office after January 1, 1997, are not required to establish a new campaign committee after the effective date of Proposition 208.  If the officeholder wishes to make officeholder expenditures, however, the officeholder must establish a separate officeholder account.  

10.  An officeholder, who has existing campaign funds, is “termed out” in 1996 and does  not intend to run for a future election. Under current law, surplus funds are governed by Section 89519.  Proposition 208 repealed Section 89519 and replaced it with a new Section 89519 containing completely different surplus funds requirements.   Is this officeholder subject to Section 89519, as it existed prior to January 1, 1997?  If not, what rules would apply to the officeholder’s use of these funds?
Proposition 208 becomes effective on January 1, 1997.  As of that date, any funds then subject to the current surplus funds provisions will become subject to the surplus funds provi​sions of Proposition 208.

11.  Do funds contributed to an officeholder/candidate to retire a debt for an election held prior to January 1, 1997, count against the contributor’s aggregate limit?
Yes.  Funds contributed after January 1, 1997, to retire a debt for an election held prior to January 1, 1997, count against the contributor’s aggregate limit ($25,000 biennially).

12.  An officeholder has a contractual obligation that was incurred prior to the enact​ment of Proposition 208.  Would this contractual obligation be treated differently than a debt from a previous campaign?
A controlled committee’s contractual obligations, even if incurred prior to the enactment of Proposition 208, would be subject to the provisions of Proposition 208.  For instance, if the contractual obligation is a debt owed to a vendor for an election held prior to January 1, 1997, then it would be subject to the debt reduction exception to the off-year ban provided for in the initiative.  If it is a contract for services to be rendered after January 1, 1997, the obligation would be governed by the other provisions of Proposition 208.

ANALYSIS
The California voters enacted Proposition 208 at the November 5, 1996, general election.  The initiative takes effect on January 1, 1997.  You have requested “transition guidance” on how the initiative will be interpreted.  In the following discussion, we have organized your questions and our answers generally by concept.


I.

USE OF FUNDS RAISED PRIOR TO JANUARY 1, 1997
a.  Use in Future Elections
Numerous candidates throughout the state have accumulated excess campaign contribu​tions from prior elections.  Others have already begun accumulating campaign funds for elections scheduled to be held after the January 1, 1997, effective date of Proposition 208.  Proposition 208 contains no provision addressing the use of these “carry-over” funds or “old money” in elections to be held after January 1, 1997.  Clearly, some rules are needed.  

Several options exist.  First, the Commission could ban carry-overs of old money and require candidates to raise all funds beginning January 1.  Second, it could require that any old money deposited after January 1 for a future election, be traced back and count against the contributor’s contribution limits for that election.  This is known as “cleansing.”  Finally, the Commission could allow old funds to be used in future elections, without counting against the individual contributor’s limits, who would be free to give again to the candidate for that election (subject to the applicable limit). 

Several observations are in order.  All of the dollars contributed, and now held by these candidates, were contributed legally.  Attempts to limit a candidate from spending such funds where the election is after January 1, 1997, and the bank account is already properly designated, would need to be justified by some important governmental interest and narrowly tailored to meet that goal.  Any restriction on transfers by a candidate of excess funds from a prior election to a committee of the same candidate designated for a future election would require similar justification.  The complete absence of statutory guidance in this regard in the initiative is deafening in its silence.  On the other hand, it is undeniable that permitting some candidates to begin upcoming election cycles with old money raised before January 1, 1997, delays the full implementation and impact of Proposition 208 at best, and could cause much worse harm. 

In our view, the best rule under these facts and circumstances is a rather liberal one.  Candidates may use money they have raised legally prior to January 1, 1997, but the impact of this money must be limited in order to adversely affect as few future elections as possible.  We believe that the voters would have anticipated a brief transition period during which these carry-over funds are depleted.  Therefore, a candidate may make a one-time transfer no later than 

April 1, 1997,
 to a new Proposition 208 committee for a properly designated future office.
  The date of the election in which the transferred funds are used must occur prior to December 31, 2000, in order to minimize the damaging influence of such funds.  If a committee is established prior to January 1 for such an election, a new bank account need not be opened.
  

Only funds in excess of expenses incurred by the transferring committee are considered surplus funds and thus subject to transfer.  (Section 89519(a).)  Any further transfer of such funds is subject to the restrictions of Proposition 208.  

You ask in Question 2 how campaign funds raised prior to January 1, 1997, may be used.  Most of those questions are answered above.  Note that an officeholder may not transfer funds to another candidate pursuant to Section 85306.  In addition, an officeholder must dispose of surplus funds 90 days after the election; or when the official leaves office pursuant to Section 89519.  Also, an official may not use carry-over funds to solicit campaign contributions during the off-year fundraising ban set forth in Section 85305.  (Please see the attached chart summariz​ing the provisions of Proposition 208 for further details.)  The funds could also be used for deposit into an officeholder account, as discussed above, subject to the $10,000 annual limita​tion.  Finally, the funds could be used to pay off debt to another candidate incurred prior to January 1, 1997.

b.  Use for Officeholder Expenses
You also ask whether the Commission would interpret new Sections 85313 and 89519 to limit the transfer of funds raised prior to January 1, 1997, into a Proposition 208 officeholder account.  New Sections 85313 and 89519 require the final disposition of any campaign funds, including those held by officeholders, within 90 days of the time those funds become surplus, as defined by the new Section 89519.  Proposition 208 clearly states that no more than $10,000 may be contributed to an officeholder account per calendar year.  (Section 89519.)  Therefore, we interpret Sections 85313 and 89519 to mean that, regardless of the source of the funds, contribu​tions or transfers to an officeholder account are limited to $10,000 in 1997, as discussed below.


II.

TRANSFERS
You ask whether the Commission interprets Section 85306 to restrict only contributions from one candidate to another (known as “inter-candidate transfers”), and not transfers between a candidate’s own committees (“intra-candidate transfers”).  Section 85306 provides as follows:

“No candidate and no committee controlled by a candidate or

 
officeholder, other than a political party committee, shall make any

contribution to any other candidate running for office or his or her

controlled committee.  This section shall not prohibit a candidate

from making a contribution from his or her own personal funds to 

his or her own candidacy or to the candidacy of any other candidate for

elective office.”  (Emphasis added.)

Thus, while Section 85306 clearly prohibits a candidate from using his or her campaign funds to make a contribution to any other candidate, Proposition 208 does not address intra-candidate transfers.  However, Section 85301 establishes limits on contributions by any person to a candidate per election.  The term “person,” as defined in Section 82047, includes a political committee, including those committees controlled by a candidate, such as ballot measure committees.  At first glance, then, a transfer/contribution from a candidate’s controlled commit​tee to another of his or her controlled committees would appear to be subject to the applicable limits for the transferee committee. 

In SEIU, supra, the court invalidated the intra-candidate ban of Proposition 73 enacted by the voters in 1988.  In the Ninth Circuit opinion upholding that decision, the court held that the intra-candidate transfer ban was not narrowly tailored to serve a compelling state interest.  (SEIU v. FPPC (9th Cir. 1992) 955 F.2d 1312, 1322.)  Therefore, for the most part, candidates have been allowed to transfer funds freely between or among their own committees.  

However, some intra-candidate restrictions are necessary in order to prevent the circumvention of the Proposition 208 contribution limits.  For example, under Proposition 73, a candidate was prohibited from transferring to his or her special election committee, if the aggregate amount from any one contributor exceeded the special election limits of Section 85305.  (Regulation 18535.)  The same rationale would apply under Proposition 208 if a candidate transferred money from a controlled ballot measure committee with no limits to his or her candidate committee with limits. 

Proposition 208 is best read to permit intra-candidate transfers, to the extent that such transfers do not result in circumvention of the Proposition 208 contribution limits of Section 85301.
  Therefore, a candidate may make an intra-candidate transfer only if the transferor committee’s funds, when traced back to each contributor, would not cause any contributor to exceed the limit in Proposition 208 applicable to the transferee committee.


III.

OFFICEHOLDER ACCOUNTS
You ask in Question 4 whether officeholders may transfer old money into their office​holder accounts and still raise an additional $10,000 in 1997 for their officeholder accounts.  The answer is no.  Section 85313 provides that aggregate contributions to an officeholder account may not exceed $10,000 per calendar year.  (See also Section 89519(a).)  If an officeholder transfers less than $10,000 of old money into an officeholder account, the officeholder may raise and deposit the difference between that amount and $10,000 into the officeholder account in 1997.  If the officeholder transfers the full $10,000 into the account, he or she may not raise or deposit any additional money.  Further, if a new Proposition 208 officeholder account is opened prior to January 1, 1997, the balance in the account on January 1, 1997, will count against the $10,000 limit.

Proposition 208 is silent, however, regarding expenditures of officeholder account funds.  Therefore, if an officeholder does not use all of the funds raised in any given year, he or she may carry over the unspent portion into the next year.  For instance, if an officeholder ends 1997 with $3,000 in his or her account, the officeholder may carry over the $3,000, and, during 1998, may raise an additional $10,000 into the account.

You asked in Question 5 what would be considered allowable expenditures from an officeholder account.  Section 85313 of Proposition 208 states that elected officials may use officeholder account funds for expenses related to assisting, serving, or communicating with constituents, or with carrying out their official duties.  The language in Section 85313 makes clear that officeholder funds are not to be used for any type of campaign activity, such as political fundraising, communications containing express advocacy, or political party activities.
 

As noted above, the official may transfer old money into a segregated officeholder account.  However, transfers are not permitted from such accounts to a campaign committee, because officeholder funds may not be used for any campaign expenditures, including making contributions to a campaign committee.  (Section 85313(a).)

The Commission interprets Section 85313 to require each elected official who intends to make officeholder expenses after January 1, 1997, to establish a new officeholder account from which to make the expenditures.  


IV.

RETIRING PRE-PROPOSITION 208 CAMPAIGN DEBT
Proposition 208 restricts a candidate’s fundraising to a period starting 6 or 12 months (depending on the office) before the primary or regular election and ending 90 days after the candidate withdraws, is defeated, or is elected to office.  (Section 85305(a)-(c).)  Given these restrictions on the timing of fundraising, you ask in Question 7 whether Proposition 208 places any limitations on the ability of an officeholder or candidate to raise funds to repay debts incurred in connection with an election held prior to January 1, 1997.  

With respect to retiring debt from pre-1997 elections, Proposition 208 provides:

“(c)  No candidate or the controlled committee of such candidate shall accept contributions more than 90 days after the date of withdrawal, defeat, or election to office.  Contributions accepted immediately following such an election or withdrawal and up to 90 days after that date shall be used only to pay outstanding bills or debts owed by the candidate or controlled committee.  This section shall not apply to retiring debts incurred with respect to any election held prior to the effective date of this act, provided such funds are collected pursuant to the contribution limits specified in Article 3 (commencing with Section 85300) of this act, applied separately for each prior election for which debts are being retired, and such funds raised shall not count against the contribution limitations applicable for any election following the effective date of this act.  


* * *

“(e)  Contributions pursuant to subdivisions (c) and (d) of this provision shall be considered contributions raised for the election in which the debts, fines, assessments, recounts, contests, audits, or tax liabilities were incurred and shall be subject to the contribution limits of that election.”  (Section 85305 [emphasis added].)

Under Proposition 208, a candidate who has debt outstanding from an election held prior to January 1, 1997, may continue to raise funds to retire that debt.  The candidate must, however, raise funds within the contribution limits set forth in Article 3 (Sections 85301-85313) of the measure.  

For example, if a State Senator has outstanding campaign debt from his or her November 1996 general election, the Senator may continue to raise funds in 1997, but the limit on contribu​tions that the Senator may accept is $250 per election.  (Section 85301(b).)  (The $500 contribu​tion limit of Section 85402 would not apply under these circumstances.)  A small contributor committee may make a contribution of $500 to the Senator to repay the 1996 campaign debt.  (Section 85302.)  Political party committees may contribute up to 25 percent of the recom​mended spending limit ($100,000) to the Senator to retire the debt.  (Section 85304.)  In addition, the Senator may not raise more than 25 percent of the spending limit ($100,000) in contributions to pay down the 1996 debt from other than individuals, small contributor committees and political party committees.  (Section 85309.)  In light of Proposition 208's ban on the transfer of funds from one candidate’s committee to another’s, the committees of other candidates or officeholders may not make contributions to retire the Senator’s debt.  (Section 85306.)  These candidates or officeholders may, however, make a contribution of up to $250 from their personal funds for the Senator’s 1996 debt repayment.

All contributions made after January 1, 1997, to pay a Senator’s outstanding debt from a pre-1997 election are subject to the contribution limits of Proposition 208.  In addition, all contributions to the Senator’s future election campaigns are subject to the contribution limits of Proposition 208.  But contributions made by a person in a pre-1997 election will not be aggre​gated with contributions made after January 1, 1997, by the same person to pay down a candi​date’s pre-1997 election debt.  For example, an individual who donated $10,000, and another individual who contributed $100, to a Senator’s 1996 general election campaign, may each contribute up to $250 in 1997 to repay the Senator’s outstanding debt from the 1996 election. 

If a candidate has outstanding debt from more than one election that took place before 1997, the contribution limits of Proposition 208 apply separately to each election.  For example, the candidate could raise $250 from an individual to pay down the debt from a November 1996 election, and $250 from the same individual to pay down the debt from a June 1992 election.  

In Question 7, you ask how an officeholder could use money repaid if the officeholder loaned money to a candidate or officeholder and was repaid those funds after January 1, 1997.  The funds should be deposited in the account of the same committee that made the original loan, or to a committee to which the loan has been reassigned.  If that committee’s funds are surplus, then the funds may be transferred to another campaign committee or an officeholder account pursuant to the transfer provisions described above in Section I of this letter.  If the committee that loaned the money now has surplus funds, then the surplus funds provisions in Section V of this letter will apply.  

In Question 11, you ask if funds contributed to retire pre-1997 debt count against the contributor’s aggregate limit.  Section 85310 provides that no person shall contribute more than $25,000 in the aggregate to all state candidates, the state candidates’ controlled committees, and political party committees in any two-year period.  A two-year period is defined as “the period commencing with January 1 of an odd-numbered year and ending with December 31 of the next even-numbered year.”  (Section 85204.)  There are no exceptions to this rule.  Funds contributed to retire debt for an election held prior to January 1, 1997, but donated during the two-year period (January 1, 1997, to December 31, 1998), will count against the contributor’s aggregate $25,000 limit.  

In Question 12, you ask if an officeholder has a contractual obligation incurred prior to the enactment of Proposition 208, would that obligation be treated differently than a debt from a previous campaign.  If a loan was received by a committee for an election held before 

January 1, 1997, those obligations would be subject to the debt retirement provisions in Section 85305(c).  If, however, the contractual obligations were incurred for an election to be held after January 1, 1997 and, thus governed by Proposition 208, the obligation would be subject to Proposition 208 without exception.  


V. 



SURPLUS FUNDS
In Question 9, you ask if the Commission requires officeholders who do not intend to appear on any ballots after January 1, 1997, to establish a new campaign committee after the effective date of Proposition 208.  We discern nothing in Proposition 208 to require reestablish​ment of campaign committees, unless the officeholder is intending to run for a different office than that specified on Forms 410, 501, and 502.  As of January 1, 1997, all campaign commit​tees, whether originally formed before or after the effective date of Proposition 208, will be subject to the Political Reform Act, as amended by Proposition 208 and as implemented by the Commission in regulations.

You also inquire in Question 10 which surplus funds provisions apply to an officeholder who is termed out in December 1996 and has existing campaign funds.  Surplus funds are regulated by Section 89519 of Proposition 208.  The current version of Section 89519 was enacted in 1990 and contained language applying Section 89519 to “campaign funds raised after January 1, 1989.”  Proposition 208 repeals Section 89519, as well as Elections Code Section 20300 which governed funds that became surplus prior to January 1, 1989, and adds a new Section 89519 that sharply limits the use of surplus funds.  The new Section 89519 provides that any campaign funds in excess of expenses incurred for the campaign shall be deemed to be surplus campaign funds 90 days after the candidate’s withdrawal, defeat or election to office.  No more than $10,000 of the surplus funds may be deposited in the candidate’s officeholder account and any remaining surplus funds must be contributed to a political party, returned to contributors, or turned over to the General Fund.  (Section 89519.)  The remaining campaign funds of the “termed out” officeholder you describe became surplus funds, within the meaning of the Act, on December 2, 1996, when the “termed out” officeholder left elective office.  (Section 89519.)  As of that date, the use of the surplus funds became subject to the old Section 89519.  

Until January 1, 1997 (i.e., up to and including December 31, 1996), the existing Section 89519 remains the law, and the Commission will continue to enforce it.  Thus, between Decem​ber 2, 1996, and December 31, 1996, inclusive, the surplus funds of the hypothetical “termed out” officeholder you describe will be subject to the provisions of Section 89519 as it currently exists.  Beginning on January 1, 1997, any remaining surplus funds (i.e., those funds not used between December 2, 1996, and December 31, 1996) will become subject to the “new” Section 89519, and may be used only as allowed by the “new” provision, as implemented by the Commission.  As noted, the “old” Section 89519 by its own terms applied only to those funds raised after January 1, 1989.  In contrast, the “new” Section 89519 contains no such limitation; therefore, we must conclude that it is intended to apply to all surplus funds once it becomes effective.  

The “old” Section 89519 did not establish a time-frame during which surplus funds must be distributed; the “new” Section 89519 does.  It provides that the funds must be distributed within 90 days from being deemed surplus.  For purposes of accomplishing the transition from the “old” to the “new” regulatory schemes, the Commission interprets the 90-day distribution requirement in “new” Section 89519 to commence on January 1, 1997, for funds that became surplus prior to January 1.  This applies only to funds that were already surplus under Section 89519 before Proposition 208 was passed.  Funds that become surplus after January 1, 1997, (for instance, campaign funds held by a candidate for office in a March 1997 election) will be regulated solely by the “new” Section 89519.

I apologize for the necessary complexity of the foregoing answers.  If you have any other questions regarding Proposition 208, please do not hesitate to contact me.  Thank you for taking the time to draft these questions.  It is of great assistance to us and the public.

Sincerely,

Steven G. Churchwell

General Counsel

SGC:ak

Enclosure

�   All statutory references are to the Government Code.  Proposition 208 substantially amends the Political Reform Act of 1974, contained in sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  April 1, 1997, is 90 days after January 1, 1997, the date on which those funds would otherwise become surplus.  (See Section V of this letter for a discussion of surplus funds under Proposition 208.)


�  Both Forms 501 and 502 must be on file prior to the transfer of any old funds.


�  If an officeholder has already created an account for a future election, he or she may use that same account after January 1, 1997, but any additional funds raised into the account must be raised pursuant to the contribution limits and off-year fundraising restrictions in Proposition 208.


�  As noted in Section I, however, these restrictions are distinct from the question of using campaign funds legally raised prior to the introduction of contribution limits.  Those funds cannot be presumed to have been contributed, raised, or retained for the purpose of circumventing contribution limits, because there were no limits in effect at the time.


�  The Commission will propose a regulation to address the proper accounting method for such transfers.  Until then, any reasonable accounting method, such as “last in--first out” is acceptable.


�  An officeholder may use the funds to conduct a fundraiser solely for the officeholder account.





