January 16, 1997

Rodney O. Lilyquist

Senior Assistant Attorney General

Department of Justice

110 West A Street, Suite 1100

P.O. Box 85266

San Diego, CA 92186-5266

Re: Your Request for Advice

       Our File No. M-96-318
Dear Mr. Lilyquist: 

This letter is our response to your request for our view, in the context of the Political Reform Act,
 on the following question posed by Assemblyman James Rogan.  

QUESTION

May a municipality contract with its officers or employees for goods or services that are beneficial to the municipality and not otherwise available in the market place? 

CONCLUSION
The Act does not preclude public officials from owning or operating private businesses, including businesses which contract with public entities.  However, the officers and employees of the municipality would almost certainly be disqualified from making, participating in making, or using their official positions to influence or attempt to influence the municipality’s decisions about the contracts.  Also, if the contracts are awarded to the public officials,  there will probably be difficult and long-term conflict-of-interest issues related both to the administration of the contracts, as well as a wide range of other governmental decisions in which these public officials would presumably take part.  

ANALYSIS
Introduction. 
This question raises significant issues under the Act’s conflict-of-interest provisions.  (Sections 87100 et seq. )  Without more facts, it is impossible to analyze these issues thoroughly.  The remainder of this analysis notes the issues that seem likely to arise, and, where appropriate, states tentative conclusions.  

The likely conflict-of-interest issues fall into two groups.  First, those involving governmental decisions about whether to award the contracts to the public officials in the first place.  Second,  if the contracts are indeed awarded to the public officials, those issues involving subsequent governmental decisions, both related and unrelated to the administration of the contracts. 

Governmental decisions about the award of the contracts.  

The Act’s fundamental conflict-of-interest rule provides, 

“No public official at any level of state or local government shall make, participate in making, or in any way attempt to use his official position to influence a government decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.) 

A financial interest, for purposes of the Act, is defined in Section 87103:    

A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:  

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made. 

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

The officers and employees of the municipality are probably public officials within the meaning of the Act.  (Section 82048.)  The positions and functional roles of these public officials are not specified in the question.  However, it seems probable that, whatever their roles, they will be making, participating in making, or in a position to attempt to influence the municipality’s governmental contracting decisions.    

A public official makes a governmental decision when he/she, among other things,  “... [v]otes on a matter ...” or “... [e]nters into any contractual arrangement on behalf of his or her agency ....”  This provision would apply, for example, to a city council member voting to approve a contract award or to a department or agency head approving a contract award.  (Regulation 18700(b).)

A public official participates in making a governmental decision when he/she, among other things, negotiates or advises, without significant substantive review, about entry into, modification of, or renewal of a contract which requires agency approval.  (Regulation 18700(c); Regulation 18700(a)(2)(A).) We have previously advised that the exception for “significant substantive review” is construed narrowly.  (Kaplan Advice Letter, No. A-82-108.)  If the public official’s superiors rely on his/her data or analysis without independently checking it, if they rely on his/her professional judgment, or if he/she may in some other way actually influence the final decision, then there is not “significant substantive review.”  (Ibid.)   

Note also that a public official may impermissibly use his/her official position to influence or to attempt to influence a governmental decision, such as a contract award.  This is a very fact-specific determination.  (See Regulation 18700.1.)  It is impossible to elaborate on this issue without more facts.  

The public officials seem likely to have a financial interest in the governmental contracting decisions.  The public officials would presumably provide the goods or services by means of some sort of business entity (e.g., a partnership or corporation).  Under Section 87103(a), a public official has a financial interest in any business entity in which he/she has a direct or indirect investment of $1,000 or more.   Under Section 87103(d), a public official has a financial interest in any business entity for which he or she serves as a director, officer, partner, trustee, employee, or holds any position of management.  Finally,  the introductory sentence of Section 87103 states the “personal effect” rule:  a public official has a financial interest in any governmental decision which will have a material financial effect on him/her or his/her immediate family.  (See also Regulation 18702.1(a)(4).) 

The conflict-of-interest rules apply only if there is a reasonably foreseeable material financial effect on one of these interests.  (Section 87103.)  A material financial effect is reasonably foreseeable if there is a substantial likelihood that it will occur; in other words, there must be more than mere possibility, but there need not be certainty.  In re Thorner (1975) 1 F.P.P.C. Ops. 198.  In Thorner, which also involved the general subject of contracting, the Commission wrote, “The ultimate test is whether the element of foreseeability, together with the other elements ..., is present to the point that the official’s unqualified devotion to his public duty might be impaired.”  Ibid. (Citations omitted.)  Foreseeability and materiality are very fact-specific determination.  At the risk of indulging in speculation, it seems unlikely that the contracting decisions could not have a material financial effect on the public officials or their business entities.  Beyond this, the most we can do given the general nature of the question is to note the issue and refer you to Commission’s regulations on material financial effects at Regulation 18702 et seq.   

There is an exception to the conflict-of-interest rules for material financial effects on public officials’ financial interests which are indistinguishable from the effects of the decision on the public generally.  (Section 87103; Regulation 18703 et seq.)  However, it seems unlikely that this exception would apply because it appears unlikely that a significant segment of the municipality’s population will be affected in a manner substantially similar to the effects on the public officials’ financial interests as owners or directors, officers or employees of the business entities providing the goods or services.  (See Regulation 18703(a).)  

The fact that the goods or services are beneficial to the municipality and not otherwise available in the marketplace is irrelevant.  There is no exception to the conflict-of-interest provisions, statutory or regulatory, which encompasses such a consideration.  

Thus, we tentatively conclude that the public officials who wish to provide goods or services under contract with their agency would have a disqualifying conflict of interest in the governmental decisions to award the contracts.  

Subsequent governmental decisions. 
If the contracts are indeed awarded to the public officials, the analysis and tentative conclusion stated above would also apply to subsequent (i.e., post-award) governmental decisions about the contracts.   That is, the public officials would probably be disqualified from making, participating in making, or using their official positions to influence or attempt to influence any governmental decisions to modify, extend, terminate, etc., the contracts.  

Another issue arises if the contracts are awarded to the public officials.  Presumably, the municipality will pay the public officials for the goods or services provided.  By doing so, the municipality will become a source of income to the public officials or the businesses they own.  (See Section 87103(c).)   Sources of income are financial interests regulated by the conflict-of-interest provisions of the Act.
  (Ibid.)   Thus, under the analysis outlined above, the public officials to whom the contracts are awarded would be disqualified from making, participating in making, or using their official positions to influence or attempt to influence those governmental decisions which will have a reasonably foreseeable material financial effect on the municipality, unless the public generally exception applies.   This obviously presents a difficult problem:  virtually every governmental decision which the public officials make, participate in making, or are in a position to use their official position to influence has the possibility for having such a material financial effect.  Put more bluntly, the public officials could be disqualified from doing a significant part of their jobs. 

This thorny issue has arisen before.  In similar cases (i.e., where a public official’s agency has become a source of income to him/her), we advised that the public generally exception may apply to prevent widespread disqualification of the public official in certain circumstances.    (Marino Advice Letter, No. A-96-304.)  Specifically, if a governmental decision affects the public entity as an entity, in many cases it can be presumed that the effect of the decision flows to all residents in the jurisdiction, or at least to a significant segment of the them.  (Ibid.)  Under such circumstances, the effect of the decision on the official’s source of income (i.e., the public entity) is really an effect on the residents (or public) generally, and affects those residents substantially similarly.  If, on the other hand, the effect of governmental decision will not flow to at least a significant segment of the residents of the municipality, then the exception will not apply.   This interpretation of the public generally exception must be applied on a case-by-case basis, and is narrowly and rigorously construed.

Thus, we suggest that even if the municipality concludes that it can reasonably conduct the contracting process without the public officials who may be disqualified, it must consider the long-term impact of the continuing conflict-of-interest issues concerning these officials. 
If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   John Vergelli

        Staff Counsel, Legal Division

SGC:JV:ak
�  Government Code sections 81000-91015.  Commission regulations appear at Title 2, sections 18000-18995, of the California Code of Regulations.  





� Note that the salary and reimbursement for expenses or per diem a public official receives from a state, local, or federal government agency is excluded from the Act’s definition of income.  (Section 82030.)  The analysis in the text above refers to sources of income which do not otherwise fall into one of the Act’s exclusions or exceptions.  





