January 8, 1997

Ms. Mona Gergen

Bureau of Automotive Repair,

Inspection and Maintenance

Review Committee

400 R Street, Suite 3000

Sacramento, CA 95814

Re:
Your Request for Advice

Our File No. A-96-328

Dear Ms. Gergen:

This is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.
Are members of the Inspection and Maintenance Review Committee (“IMRC”) of the Bureau of Automotive Repair public officials subject to the conflict of interest and disclosure provisions of the Act?

2.
Must the Department of Consumer Affairs amend its conflict of interest code to include IMRC under the Bureau of Automotive Repair?

CONCLUSIONS
1.
No.  Because IMRC does not possess governmental decisionmaking authority its members are not public officials subject to the conflict of interest and disclosure provisions of the Act. 

2.
Because the members of IMRC are not public officials under the Act, the Department of Consumer Affairs is not obligated to amend its conflict of interest code.

FACTS
Section 44021 of the Health and Safety Code was amended by Stats. 1994, ch. 27 (A.B. 2018) which created IMRC, as a review committee, to analyze the effect of an improved inspection and maintenance program on motor vehicle emissions and air quality.  The statute indicates that the functions of the review committee will be advisory in nature and pertain to the gathering, analysis, and evaluation of information.  IMRC will consist of 13 members, nine to be appointed by the Governor, two by the Senate Committee on Rules, and two by the Speaker of the Assembly.  All members of IMRC will serve four year terms and will receive no compensation.  

In preparing its evaluations of program effectiveness IMRC will consult with the Department of California Highway Patrol, the Department of Motor Vehicles, and any other appropriate agencies, as well as the Bureau of Automotive Repair and the Department of Consumer Affairs.  In addition, it will schedule and conduct periodic meetings in the performance of its duties, and will meet and consult with local, state, and federal officials involved in the evaluation of motor vehicle inspection and maintenance programs.  

IMRC must submit periodic written reports to the Legislature and the Governor on the performance of the program and make recommendations on program improvements at least every 12 months.  IMRC must quantify the reduction in emissions and the improvement in air quality attributed to the program.    

ANALYSIS
The Act prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decisions in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)

The conflict-of-interest provisions of the Act apply only to “public officials.”  A public official is defined as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  Regulation 18700(a)(1) provides that “member” shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decisionmaking authority whenever:

(A)
It may make a final governmental decision;

(B)
It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overriden; or

(C)
It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.

If IMRC meets any of the tests of Regulation 18700(a)(1), (B) or (C), it possesses decisionmaking authority, and its members are deemed public officials subject to the conflict of interest requirements of the Act.  According to the information you provided, it does not appear that the Committee has the power to make final governmental decisions, nor does it have the ability to compel governmental decisions.  Since IMRC has only recently come into existence, it has not had an opportunity to establish a history regarding the disposition of its recommendations. The Commission has previously advised that when a board or commission is newly formed and has no history of its recommendations being regularly approved over an extended period of time, such a board or commission is not yet a decisionmaking entity under the Act.  (Michelon Advice Letter, No. I-94-224, copy enclosed.)

A board or commission which does not possess decisionmaking authority pursuant to the provisions of Regulation 18700(a)(1) is solely advisory in nature.  (See In re Rotman (1987) 10 FPPC Ops. 1.)  Accordingly, its members are not public officials.  Therefore, based on the facts provided, we conclude the Committee is not currently a decisionmaking body and that the members are not public officials subject to the disclosure and disqualification provisions of the Act.  However, the actions of IMRC need to be evaluated in the future.  If IMRC makes substantive recommendations that are regularly approved without significant amendment or modification, the members of IMRC will qualify as public officials within the meaning of Regulation 18700(a)(1)(C).  Therefore, the Department of Consumer Affairs would need to amend its conflict of interest code to include IMRC under the Bureau of Automotive Repair.

If you have any questions, please contact me at (916) 322-5660,

Sincerely,

Steven G.  Churchwell

General Counsel

By:
Wayne Imberi

Political Reform Consultant

Technical Assistance Division 

�Government Code Sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  FPPC regulations appear at 2 California Code of Regulations Section 18000, et seq.  All references to regulations are to Title 2, Division 6 of the California Code of Regulations.





