                                                                    January 27, 1997

Jerry L. Clay

Councilmember

City of Atascadero

6500 Palma Avenue

Atascadero, California  93422

Re:  Your Request for Advice

         Our File No. I-96-335
Dear Mr. Clay:

This letter is a response to your request for advice regarding your responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the “Act”).
  Since your request for advice does not pertain to a specific governmental decision, we are treating your request as one for informal assistance.
 

QUESTIONS
You have recently been elected to the Atascadero City Council.  You are a commissioned real estate agent with a real estate broker that does business in the jurisdiction.  You do not have any ownership or other interest in the real estate company that employs you.  You have asked whether your employment will create a conflict of interest under the following circumstances:

1. The real property subject to a city council decision: (1) is listed by you; (2) is listed by you and is in escrow; (3)  is in close proximity to property which is listed by you and is in escrow; (4)  is not listed by you but the owner of the property has other property listed by you; or, (5) is not listed by you but the owner of the property has other property listed by you and is in escrow.

2. The real property subject to a city council decision is owned by one of your past clients.

3. The real property subject to a city council decision is listed by your employer but you do not represent the client, is listed by your employer and is in escrow but you do not represent the client, or is listed by a competing real estate company in your jurisdiction.

4. The real property subject to a city council decision is not listed by you or your employer

but the owner of this property has other property listed with your employer, has other property listed with your employer and is in escrow, or has listed or sold property through your employer in the past.

CONCLUSIONS
1.
If a decision will have a reasonably foreseeable material financial effect on any source of income, you will have a conflict of interest and must disqualify yourself from participating in that decision.  A client is a potentially disqualifying source of income when you receive or are “promised” $250 or more by that client.  If a client is a source of income to you, you may not participate in any decision that has a reasonably foreseeable material financial effect on that client until 12 months have elapsed from the time you  receive or are promised $250 or more from that client.

Commission income is considered “promised” income when a sale is pending; i.e., the property is in escrow.  Having a listing on property does not create an economic interest in the client buying or selling the real property.  Thus, a client is not a disqualifying source of income to you if the property that is the subject of the decision, or other property owned by the client, is merely listed by you.  However, once a sale is pending on property, you will have a disqualifying source of income with respect to your client, whether or not the specific property that is pending the sale is the subject of the decision.  If that is the case, you may not participate in any decision that will have a reasonably foreseeable material financial effect on that client.

2.
If a past client is a source of income as described above, you may not participate in any decision that has a reasonably foreseeable material financial effect on that client until 12 months have elapsed from the time you received or were promised $250 or more from that client, whichever occurs last. 

5. Absent an ownership interest in the real estate business you are not considered to have an economic interest in sources of income to the business.  However, if any decision will have a reasonably foreseeable material financial effect on the real estate business that employs you, you will have conflict of interest.  

4.
Same as No. 3. 

ANALYSIS
I.  Economic Interests

Section 87100 of the Act prohibits any public official from making, participating in the making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the Atascadero City Council, you are a “public official” as defined in the Act.  (Section 82048.) 

Section 87103 specifies that a public official has financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the pubic generally, on the official, or a member of his or her immediate family, or on any source of income aggregating $250 or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(c).)  Consequently, any person, including your employer, that has been a source of income to you of $250 or more within the past 12 months, is a potentially disqualifying economic interest of yours. 

Regulation 18704.3 (copy enclosed) provides special rules for determining who are the sources of commission income earned in a given sales transaction.  Regulation 18704.3 provides:

(c) The sources of commission income in a specific sale or similar

 transaction include for each of the following:

* * * *

(3)  A real estate agent:

(A) The broker and brokerage business entity under whose 

auspices the agent works;

(B) The person the agent represents in the transaction; and

(C) Any person who receives a finder’s or other referral

fee for referring a party to the transaction to the broker, or who 

makes a referral pursuant to a contract with the broker.  

* * * *

(d) For purposes of determining whether disqualification is

 required under the provisions of Sections 87100 and 87103(c), the full

gross value of any commission income for a specific sale or similar

transaction shall be attributed to each source of income in that sale of

transaction.        

Pursuant to this regulation, you will have an economic interest in the real estate business, the clients you represent, and persons who receive finder’s or referral fees for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.

Please note that sources of “promised” income are also economic interests.  For example, commission income is deemed “promised” when the sale is pending; i.e., the sale is in escrow.  (Bergman Advice Letter,  No. A-93-297.)  However, having a listing on property does not constitute promised income.  (Jones Advice Letter, No. A-92-153.)

In Question No. 1, you ask whether an economic interest exists if real property subject to a city council decision is listed by you, or the property is not listed with you but the owner has other property listed with you.  The answer is “no” because the income is not yet promised.    

In addition, you ask whether a conflict may exist with respect to property listed by you and is in escrow, where the real property is the subject of the city council decision or is in close proximity to that property.  The answer is “yes.”  The clients would be sources of promised income to you at that point because the property is in escrow.  The same would be true with respect to governmental decisions affecting property owned by persons whose other property is listed by you and in escrow.
  Therefore, if any of your clients’ property is in escrow, you would have to further analyze potential conflicts as discussed below. 

Questions 2, 3, and 4 pertain to decisions that may impact past clients or your current employer.  If you have received $250 or more in the previous 12 months from your employer or any client, you must further analyze whether any particular decision will have a reasonably foreseeable material financial effect on those economic interests.

 
II.  Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.   However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

III.  Materiality 
The standard to determine materiality differs depending on whether a source of income is directly or indirectly involved in a decision.  

A.  Direct Effects

If an official’s economic interest is directly involved in a decision, the financial effect on the economic interest is deemed to be material.  (Regulation 18702.1.)  An economic interest is  directly before the city council when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1(b).)

Thus, where a source of income, such as a client who has any property listed by you and is in escrow, appears before the Atascadero City Council, as described above, concerning property of that client, the client is directly before the city council, the effect of the decision is deemed material, and disqualification is required by you. 

Therefore, for example, where two properties are owned by the same client, the property that is the subject of a decision need not be the property listed by you, and which is in escrow, in order for you to be disqualified, because it is the client who is directly before you.  As long as a client has any property listed by you and in escrow, and Regulation 18702.1 applies to the client, you are disqualified from participating in any decision that affects the client.  The same would be true with respect to a client who has been source of income to you of $250 or more in the previous 12 months and he or she appears directly before you.

B.  Indirect Effects

Where a source of income or promised income is not directly before you as discussed above, you are still required to determine if the indirect effect on your economic interest will be material.  This may generally be the case with respect to financial impacts on your employer, past clients who are not directly before you, or existing clients whose property is in close proximity to the property that is the subject of the decision.  For example, since your employer is located in the jurisdiction, a decision may have a material financial effect on the business despite the business not being an applicant, or otherwise directly involved in the decision.  This could be the case where a competing real estate company in your jurisdiction is before your agency and your employer may somehow be impacted by the decision.  Since you have provided no specific decision for us to further analyze, we can only provide you with these general guidelines.

Regulation 18702.2 (copy enclosed) provides monetary thresholds for determining when the indirect effect of a decision on a business entity is material.  If, for example, subdivision (g) of the regulation is the applicable standard with respect to your employer,
 you could not participate in any decision which would affect the gross revenues of your employer by $10,000 or more in a fiscal year, or the value of assets or liabilities by $10,000 or more.  Moreover, if the decision will result in your employer incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, you may not participate.  This same analysis would be applied to businesses that may have been clients represented by you.  

Where a source of income is an individual potentially indirectly affected by a city council decision, Regulation 18702.6 (copy enclosed) provides the effect of a decision is material if: (1) 

the decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more (Regulation 18702.6(a); or

(2) the decision will affect the individual’s real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4 (Regulation 18702.6(b)).

Since your questions pertain to real property owned by sources of income, Regulation 18702.6(b) provides that the standards in Regulation 18702.3 apply.  Generally, Regulation 18702.3 (copy enclosed) will require one of four tests of materiality.

(1) The effect of a decision is material if the property owned by the source of income is within 300 feet of property that is the subject of a decision and the decision will have any financial effect on the property.

(2) The effect of a decision is material if the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and property owned by the source of income will receive new or substantially improved services.

(3) Where the property owned by the source of income is beyond a radius of 300 feet from the subject property, but within 2,500 feet, the effect of a decision will be material only if the decision will affect the value of the source of income’s property by $10,000 or more, or the rental value of the property by $1,000 in a 12-month period.

(4) Finally, if the property owned by the source of income is located beyond a 2,500 foot radius of the subject property, the effect of a decision is material only if there are specific circumstances regarding the decision that make it foreseeable that the decision will affect the value of the source of income’s property by $10,000 or more, or the rental value of the property by $1,000 or more per 12-month period.

Even if the decision has such an effect on the property, Regulation 18702.3(b) provides that the effect is not deemed material if the effect on the source of income’s property will be substantially the same as the effect upon at least 25-percent of all the properties within a 2,500 foot radius of the property, and there are at least 10 properties under separate ownership within a 2,500 foot radius of the property.

IV. “Public Generally” Exception
Section 87103 also provides an exception to its conflict-of-interest requirements.  Even if you determine that you have a financial interest that will be materially affected by the decision, you still may participate if the effect on your interest is not distinguishable from the effect on the public generally.  (Regulation 18703.)  Since you have not asked about a particular decision, we are unable to apply this exception.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Luisa Menchaca

        Senior Staff Counsel, Legal Division

Enclosures
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


�  In some cases, a decision on a parcel of real property not owned by a source of income may still have a material financial effect on a neighboring property owned by a source of income.  This situation is discussed at page 6 of this letter. 


�  Please note that with respect to clients whose property is currently in escrow, the disqualification period ends when 12 months have elapsed from the time you actually “receive” income from that client. 


�  Subdivision (g) of Regulation 18702.2 applies to relatively small business entities.  





