                                                                    April 3, 1997

Michael G. Loeffler

Law Offices of Waggoner & Loeffler

318 McHenry Avenue

Modesto, California  95354

 Re:  Your Request for Advice

         Our File No. A-96-337
Dear Mr. Loeffler:

This letter is a response to your request for advice on behalf of Councilmember Sheila Radford regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION

Councilmember Radford is employed by P.G.&E. and owns stock in P.G.&E.  Under the Act, may Councilmember Radford vote on routine warrant payments from the City of Newman to P.G.& E. for electrical and gas utility service?

CONCLUSION
Councilmember Radford may not participate in any decision regarding the payment of bills to P.G.& E.

                                                                      FACTS

Councilmember Radford is a long time P.G.& E. employee and currently is the West Side Area Manager for P.G.& E.  She also owns shares of stock in P.G.& E., which are valued in excess of $10,000.  The City of Newman receives its electrical and gas utility service from P.G.&E.   As a councilmember, Ms. Radford is asked to vote on routine warrant payments from the City of Newman to P.G.&E. for electrical and gas utility service.














                                                                 ANALYSIS 
  
 Section 87100 prohibits public officials from making, participating in or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  

An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable
 that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of the official's immediate family, or on:

“(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * * 

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103.)

Councilmember Radford has an investment interest in P.G.&E. in excess of $10,000.  Section 82034 defines "investment" as:

“... [a]ny financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or has done business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000).” 


Regulation 18702.1 (copy enclosed) determines materiality when an official's economic interest is directly involved in a decision.
  This is the case when the P.G.&E. warrant comes before the council for approval of payment.  Regulation 18702.1(a), provides that the effect of a decision is material if either of  the following applies:

“(1) Any person (including a business entity) which has been a source of income to the official of $250 or more, or of gifts of $290 or more in excess of the gift limit amount in Regulation 18940.2, in the preceding 12 months is directly involved in a decision before the official's agency or there is a nexus (as defined in subdivision (d)) between the purpose for which the official receives income and the governmental decision; or

(2) Any business entity (other than one covered by Section 18702.2(a) or (b)) in which the official has a direct or indirect investment of $1,000 or more, any business entity covered by Section 18702.2(a) or (b) in which an official has a direct or indirect investment of $10,000 or more, or any business entity in which the official is an officer, director, partner, trustee, employee, or holds any position of management, is directly involved in a decision before the official's agency; ....”

Councilmember Radford has a direct investment in excess of $10,000 in P.G.&E. stock, which is listed on the New York Stock Exchange (Regulation 18702.2(a), copy enclosed).  Therefore, she may not participate in any decision regarding the payment of bills to P.G.& E.  (O’Shea Advice Letter, No. I-88-332, Kohn Advice Letter, No. A-93-052, copies enclosed.)

In addition, P.G.&E. is a source of income in excess of $250 to Councilmember Radford.  Since her source of income is directly involved in the decision, Regulation 18702.1(a)(1) also precludes her participation in any decision regarding the payment of bills to P.G.& E.  (Platz Advice Letter, No. A-89-414, copy enclosed.)  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   Jill Stecher

        Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered to be reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


�  See Regulation 18702.1(b) which defines “directly involved.”





