                                                                    January 14, 1997

Ms. Ann R. Danforth

Town Attorney

Town of Tiburon

1155 Tiburon Boulevard

Tiburon, California  94920

 Re:  Your Request for Advice

         Our File No. A-96-342
Dear Ms. Danforth:

This letter is a response to your request for advice regarding the conflict‑of‑interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Mayor Hennessy participate in decisions regarding the use of property that is located 135 feet from her condominium unit, if the unit is part of an affordable housing program and is subject to resale restrictions?

CONCLUSION
Mayor Hennessy may not participate in decisions regarding the use of property located 135 feet from her condominium residence.  Despite the resale restrictions on her unit, decisions about the use of the Safeway property are likely to have some financial effect on her real property interest.  

FACTS
The Town of Tiburon is a small jurisdiction with a population of approximately 8,200 persons.  Until January of 1996, the town had as its only large grocery store a Safeway located on Tiburon Boulevard.  The Safeway was located in a building leased from a local resident, Ed Zelinsky.  At the end of January, with a number of years left on the lease, Safeway closed its Tiburon store.  The store has stood vacant since that time.  The town has actively worked with the lessee and the lessor regarding other potential uses of the building.  The town council would prefer another grocery store at that location.  The lessee has indicated that it is unable to locate a grocery subtenant willing to pay an acceptable rental for the property and would like the town to consider allowing another use.  Any change in use would require a use permit.  The lessor has instituted litigation against the lessee as a result of the protracted vacancy of the building.

Mayor Hennessy has been on the town council since November of 1995 and became mayor on November 20, 1996.  As the new mayor, she would like to become involved in the negotiations and decisions relating to the use of the Safeway property.  This issue is of great concern to the Town of Tiburon.  Tiburon is a small town and the building represents a substantial percentage of available commercial space.  The property is very prominently located and as a Safeway was a major generator of sales tax revenue.  For these reasons, all future decisions regarding the building are of considerable political importance.

Mayor Hennessy resides in a condominium complex near the old Safeway building.  Her unit is 135 feet from the Safeway property line.  The mayor purchased her unit as part of an affordable housing program.  In the event that Mayor Hennessy seeks to sell her unit, the resale restrictions contained in the grant deed are expected to keep the resale price well below the market rate value of the unit.  Accordingly, it is the opinion of the Marin Housing Authority that Mayor Hennessy's interest in her unit would not be affected by any project located near her unit and therefore she should not be barred from voting on such projects.
ANALYSIS
1.  Economic Interests
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A “public official” is defined in Section 82048 and Regulation 18700 as a member, officer, employee, or consultant of a state or local government agency.  Mayor Hennessy is considered a “public official” under the Act.  

Section 87103 provides that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of the official's immediate family, or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

Section 82033 defines an "interest in real property" as:

[A]ny leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.  





Mayor Hennessy’s residence at the condominium complex constitutes an ownership interest in real property worth more than $1,000 that may be affected by decisions about the use of the Safeway property.

2.  Foreseeability and Materiality
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

Mayor Hennessy has an interest in real property that may be indirectly affected by decisions about the use of the Safeway property because the condominium unit that she lives in is 135 feet from the Safeway property line.  (Regulation 18702.3.)  Regulation 18702.3(a)(1) provides that the financial effect of a decision is material as to real property in which an official has an ownership interest if:

The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the real property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.  (Emphasis added.)

For Mayor Hennessy to be able to participate in decisions about the use of the Safeway property, such decisions must have no financial effect on her condominium unit.  

You state that the mayor purchased her unit as part of an affordable housing program.  As part of the affordable housing program, there are restrictions in the grant deed for the unit, designed to keep the resale price below the market rate.  According to the Marin Housing Authority, the twenty inclusionary units at Point Tiburon were originally sold in 1987, when the development was newly constructed, at a purchase price significantly below market rate, as part of a program created by the town and the developer to assist qualified moderate-income home buyers.  In order to maintain the affordability of these units over time, the town required that each buyer agree to deed restrictions with respect to resale of the units.  

A letter from the Marin Housing Authority describes the method for determining the resale price of the inclusionary units located within the Point Tiburon development.  The deed restriction which governs each inclusionary unit in the Point Tiburon development specifies a formula for calculating the resale price of the property at any point in the future which can be summarized as follows.  The resale price shall be the lowest of the following: (a) the initial purchase price increased by the percentage increase in the median household income published for the San Francisco Primary Metropolitan Statistical Area; (b) the initial purchase price increased by one-third of the percentage increase in the Consumer Price Index; or (c) the fair market value of the property as determined by a real estate appraiser.  (See Paragraph 4 of Addendum A to Condominium Grant Deed - Grant of Preemptive Right to Purchase to Town of Tiburon.)

The Yang Advice Letters, Nos. A-95-070 and A-95-070a (copies enclosed) presented a similar situation.  A councilmember and planning commissioner from Emeryville questioned whether they could participate in decisions concerning a proposed corporate development project  when their residences in an artists’ cooperative were located adjacent to the project.  Half the units in the artists’ cooperative, including the units owned by the two officials, were set aside for moderate to low-income households.  If either official were to sell his interest in the cooperative, the resale price he could receive would be limited by a formula.  The price was determined by the amount the resident-owner paid for the shares, the value of any improvements installed by the resident-owner, plus an adjustment based on the consumer price index.  We observed that changes in the fair market value of the artists’ cooperative property as a result of the corporate development project would likely affect the official’s ability to resell their residences and could lead to improvements in the real property made by the cooperative board.  Therefore, we advised that the officials had to disqualify themselves from decisions about the corporate development project which was within 300 feet of their residences.

Similarly, decisions regarding the use of the Safeway property located 135 feet from Mayor Hennessy’s residence would, at the very least, have some financial effect on the fair market value of her real property interest.  If another grocery store leases the Safeway building, or an attractive neighborhood shopping center is developed on the property, the value of Mayor Hennessy’s condominium unit would be enhanced.  Alternatively, if the property remains vacant or is leased for less desirable uses, the value of her property would decrease.  Under Regulation 18702.3(a)(1), Mayor Hennessy may not participate in a governmental decision unless the decision would have no financial effect on her real property interest.     

Further, the fair market value of the unit is included in the formula for calculating the resale price that Mayor Hennessy could receive for the unit.  Although you argue that it is not likely that the resale price of the unit would ever be the fair market value, fair market value is explicitly listed as one of the resale price options.  In addition, decisions regarding the property  could affect Mayor Hennessy’s ability to resell her condominium unit.  Whether desirable development occurs or the property is left vacant could affect the number of buyers interested in the condominium complex, and thus affect Mayor Hennessy’s ability to resell her unit if she desired to.  Because decisions about the Safeway property would likely have some financial effect on Mayor Hennessy’s real property interest, she should refrain from making or participating in making governmental decisions regarding the use of the Safeway property which is located 135 feet from her residence.  

There are no facts to show that Mayor Hennessy’s situation falls within the public generally exception.  Regulation 18703 would require ten percent of the population, home owners, or households in the Town of Tiburon to be affected in substantially the same manner as Mayor Hennessy.  In addition, the public generally exception for small jurisdictions set forth in Regulation 18703.1 does not apply unless the official’s principal residence is more than 300 feet from the boundaries of the property which is the subject of the decision.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Hyla P. Wagner

        Staff Counsel, Legal Division

Enclosures
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 





