                                                                    January 31, 1997

Mark DeSaulnier

Supervisor, District IV

Contra Costa County

Board of Supervisors

2425 Bisso Lane, Suite 110

Concord, California  94520-4817

 Re:  Your Request for Advice

         Our File No. A-96-361
Dear Mr. DeSaulnier:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice. (In re Ogelsby (1975) 1 FPPC Ops. 71.)  In addition, the facts which you have included in your letter dated December 18, 1996, were minimal.  However, I have incorporated by reference the facts detailed in our letter dated to you 

September 28, 1992, Our File No. A-92-47 (the “1992 letter”).  If the facts have materially changed since that letter, please note that the analysis in this letter may not apply.

QUESTION
May you participate in Contra Costa County Board of Supervisor’s decisions regarding a project to be built at the Pleasant Hill BART Station, which is located approximately five miles from a restaurant you own?

CONCLUSION
If the project will have a material financial effect on an economic interest that you possess, then you may not participate in any decision pertaining to the project.  If the facts are the same as in the 1992 letter, you should refrain from participating in any council action relating to the project that could affect your business by $10,000. 

FACTS
You represent District 4 on the Contra Costa County Board of Supervisors (the “Board”).  You also own a commercial establishment  across the street from a new project in downtown Concord known as “Cinema Square.”   At present, there is a proposal in its preliminary stages to build another project at the Pleasant Hill BART Station.  The Pleasant Hill BART Station is located approximately five miles from your restaurant.  You suggest this new project, if completed, will be a competitor to the existing development, “Cinema Square.” 

Also, the 1992 letter states that the commercial establishment is a restaurant and that you hold the property on which your restaurant is situated by a long-term lease at a fixed rent.  In 1992, there were seven years remaining on the lease.  The restaurant’s annual gross sales at that time were $1,000,000.

ANALYSIS
1.  Economic Interests
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

Section 87103(a)-(d).

In your letter, you stated you own a restaurant in the jurisdiction.  Clearly, this is an investment interest (Section 87103(a)).   Also, any person or business that has made any payment of $250 or more to you or your business in the past 12 months is a source of income to you for purposes of Section 87103(c).   In addition, you hold the property on which the property lies by way of a long-term lease.  Section 82033 provides that an “interest in real property” includes any leasehold, beneficial, or ownership interest in real property located in the jurisdiction owned directly, indirectly, or beneficially by the public official if the fair market value of the interest is one thousand  ($1,000) or more.  Finally, as owner of a commercial establishment you would have an economic interest under Section 87103(d).

Still, you may participate in any decision that will not have a foreseeable and material financial effect on any of these interests.

2.  Foreseeability

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.

(Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)

The anticipated result of any redevelopment plan is to increase the property values and improve the business climate within the project area.  The anticipated result of a redevelopment is an increase in property values and an improved business climate within the project area, which benefits the community as a whole. The very nature of redevelopment projects has led the Fair Political Practices Commission (the “Commission”) to find that it is reasonably foreseeable that there will be some financial effect on real property values and business interests located within or near project areas.  (In re Ogelsby (1975) 1 FPPC Ops. 71; Armento Advice Letter, No. A-90-499.)  In addition, the Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, (1977) 70 Cal.App.3d 817.

Based on this Commission’s observation of the  reaching effect of a redevelopment plan in and near a project area and based on your reference to the “competitive nature of these enterprises,” we find it substantially likely that a financial effect is foreseeable on any of your economic interests.

3.  Materiality
Assuming foreseeability,  disqualification is still only required where the foreseeable effect on your economic interest is material.  The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)   The standard for materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly affected by the decision.  Regulation 18702.1 provides definitions for when economic interests are directly involved in a decision.  According to your facts, your interests are only indirectly affected.  If any of your economic interests are affected as discussed below, you may not participate. 

A. The Leasehold Interest
You have a leasehold interest in real property five miles from the project site.  The facts of the 1992 letter state that you hold a long-term lease at fixed rent, with two-three years remaining.  Since the property interest is a leasehold interest, the indirect effect of a decision is material if:

1.  The decision will change the legally allowable use of the leased property (and the lessee has a right to sublease the property);  

2.  The decision will foreseeably cause the lessee to change the actual use of the property;

3.  The decision will change the actual use of property within 300 feet of the leased property, which will affect the use or enjoyment of the leased property;

4.  The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12 month period; or, 

5.  The decision will result in a change in the termination date of the lease.

(Regulation 18702.4.)

You must decide upon the preceding criteria whether any of these effects would occur with respect to the leasehold interest.  If any of these effects would occur with respect to decisions concerning the new project, the leasehold interest will be a disqualifying financial interest under the Act.  

B.  The Restaurant
Whether the indirect effect of a decision on a business entity, such as your restaurant, is material depends on the financial size of the business entity.  This standard applies if is determined that you have an economic interest in the restaurant because you have an investment interest in it or because you hold a position of management in the restaurant. (87103(a) and (d).)  Regulation 18702.2 (copy enclosed) provides in subdivision (g) for a relatively small business entity, the indirect effect of a decision is material where:

(1) The decision will result in an increase or decrease in the gross revenue for a fiscal year of $10,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3) The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.

Again, you must decide whether any of the preceding would be met (and if subdivision (g) is the appropriate standard).  If any standards are met, then the restaurant will be considered a disqualifying economic interest.

C.  Sources of Income
The facts do no implicate an economic interest which would be analyzed differently than any other economic interest in the restaurant.  (See “B. The Restaurant” above.)  However, if an individual who is a source of income would be affected by the decision, please consult Regulation 18702.6 (copy enclosed).

D.  Segmentation of Decision
The Board may be confronted with a series of decisions regarding the project at the Pleasant Hill BART Station.  Under many circumstances, a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter No. A-82-119.)  For example, if it is determined that an official has a conflict of interest as to decisions concerning a specific project because of the project’s impact on an economic interest, the official may be similarly disqualified as to decisions concerning the financing of that project.  The reason is that the decisions concerning the financing of the project could in fact alter the previous decision for which the official was disqualified.  (Nord Advice Letter, No. A-82-038.)

Conversely, where the decisions are separable, such as smaller projects in a larger project, and none affects the decisions on the other projects, each project may be analyzed separately to determine if the official has a conflict of interest (Killian Advice Letter, No. A-89-522).

Without specific information about an upcoming vote, we cannot give more than general advice about segmentation of decision issues.

E. Public Generally

Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  For the “public generally” exception to apply, a decision must affect the official’s interests in substantially the same manner as it would affect a significant segment of the public.  Regulation 18703 sets out two types of tests to determine what constitutes a “significant segment of the public.  (Copy enclosed.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Marte Castaños

        Graduate Assistant, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 





