                                                                    January 22, 1997

William N. Sauer, Jr.

Law Offices of William N. Sauer, Jr.

1517 Laurel Road

Oceanside, California  92054

 Re:  Your Request for Advice

         Our File No. A-96-367
Dear Mr. Sauer:

This letter is a response to your request for advice on behalf of Tri-City Hospital District Board members Darlene Garrahy, Cyril Kellett, Ronald Mitchell, and Margret Merlock, regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May directors on the board of the Tri-City Hospital District participate in decisions regarding the affiliation of the Tri-City Hospital with other health care entities?

CONCLUSION
Several of the Tri-City Hospital District Board members have financial interests that may potentially require them to disqualify from the decisions regarding the affiliation.  At this time, however, it does not appear that their financial interests will require them to disqualify.

FACTS
Tri-City Hospital District is a hospital district formed under the Health and Safety Code of the State of California.  The hospital is governed by five directors who are elected by voters from the district.

The board has recently been considering the possibility of affiliating with another entity.  The affiliation could take the form of a long term lease or possible joint venture.  No decision has been made on any issues regarding affiliation.  Prior to making any decisions, the board requested written proposals from several entities that were qualified to meet the hospitals needs.  The board received proposals from Scripps Health, Columbia HCA and Tenet Health System.  The board has had two public informational meetings with the proposing parties where the proposals were explained and questions and answers were given and received.  Scripps Health recently withdrew their proposal.  None of the parties named herein receive income or have investments with Tenet Health Systems or Columbia HCA.  Only Margret Merlock receives employment income from Scripps Health.

     Darlene Garrahy is a critical care nurse.  She has been a board member since 1992.  She has been working for a nurse’s registry called Staffing Partners since approximately May of 1996.  She is assigned to different hospitals on a random and part-time basis.  She receives a call from the registry indicating that a particular hospital is busy and inquiring whether she would like to work there on a temporary basis.  She either accepts or rejects the assignment.  Ms. Garrahy is paid by Staffing Partners and not the hospitals.   Staffing Partners has contracts with hospitals that are related to Scripps Health, Columbia HCA, and Tenet Healthcare Systems.  She has had assignments at some but not all of these hospitals.  The financial impact on Staffing Partners of an affiliation is speculative.  The discussions have never addressed nurse registries in general nor Staffing Partners in particular.  There is no evidence that an affiliation discussion would affect Staffing Partners.  If there were to be an impact on Staffing Partners there is no way to know its extent and nature.

In a letter dated January 8, 1997, and a telephone conversation on January 16, 1997, you provided further information regarding the financial interests of Ms. Garrahy.  Ms. Garrahy worked for Tri-City Hospital from 1979 to 1992.  She had an interest in two Tri-City Hospital retirement plans.  She invested in the Money Accumulation Pension Plan (MAPP) in 1987 and a National Security Retirement Program plan (NSRP).  Ms. Garrahy left $32,000 in these funds.  MAPP qualifies under section 401(a) of the Internal Revenue Code, but NSRP qualifies under Internal Revenue Code section 457.  The NSRP funds are invested in various funds managed by Executive Life.  The MAPP fund is administered by the Tri-City Hospital, but the NSRP is administered by a trustee.  The hospital contributes to the pension plans on behalf of its employees, but does not receive any income from the plans.  

While Ms. Garrahy was employed at Tri-City Hospital, she contributed to both plans and the hospital matched her contributions.  Now she is no longer employed at the hospital, no longer contributes to the plans, and the hospital no longer contributes on her behalf.  Her funds in both plans are invested in various outside investments.  The initial choice of four investment options in the MAPP is made by the plan administrators, but Ms. Garrahy has the final choice of where to invest the funds.  As the result of litigation, the NSRP disburses funds to Ms. Garrahy on a regular basis and she then reinvests those funds into an individual retirement account.

Cyril Kellett is a physician.  He has been a board member since 1989.  He is a member of the Tri-City IPA and has received more than $250 from the IPA in the past 12 months.  The IPA is a non-profit corporation made up of physicians and the Tri-City Hospital.  The purpose of the IPA is to provide an integrated delivery system of care with the hospital to patients in the Tri-City area.  None of the proposals indicated that any change was contemplated with the IPA in the event of an affiliation.  Questions regarding the future of the IPA were asked at the informational meetings by board members, staff and the public.  None of the persons presenting the proposals responded that they had any present ideas of any change in the status of the IPA.  There is no evidence that an affiliation decision would affect the Tri-City IPA.  If there were to be an impact on Tri-City IPA, there is no way to know its extent and nature. 

Margret Merlock is a recovery room nurse who works for Scripps Encinitas Hospital which is a subsidiary of Scripps Health.  She has no administrative or policy making responsibility with Scripps.  She has been a board member since 1982 and has been an employee of Scripps for approximately 20 years.  The financial impact on Scripps or any Tri-City affiliation is speculative.  It is not possible to know at this time whether such an agreement would have any effect on Scripps Health. 

Ronald Mitchell is a CPA.  He has been a board member since 1994.  Mr. Mitchell represents a group of doctors who are members of the Tri-City IPA.  He has received more than $250 in income from the doctors in the past 12 months.  This is the same IPA that was discussed in the paragraph about Dr. Kellett, which is incorporated by reference.  There is at present no evidence of any change that is contemplated with the IPA in the event of an affiliation with another entity.

The Commission has advised Mr. Mitchell that he has a financial interest in Palomar Healthcare systems.  (Mitchell Advice Letter, No. A-95-308.)  Palomar Health Systems has been conducting affiliation discussions with Scripps Health.  It is your understanding that they have executed a letter of intent to enter into a joint venture.  No definitive agreements have been signed as of the date of this letter between Palomar and Scripps.  It is not possible to know at this time whether such an agreement would have any financial effect on the joint venture of Palomar and Scripps.

The possible future decisions of the board are as follows:

1.
Should Tri-City Hospital continue to discuss affiliations with Tenet and/or Columbia HCA or anyone else?

2.
Should Tri-City Hospital District seek to reopen negotiations with Scripps Health for an affiliation?

3.
Should affiliation plans be dropped and the hospital stand alone?

4.
Should Tri-City Hospital District hire a consultant to assist in negotiations, render a fairness opinion and a legal opinion, and assist the district with a final choice regarding an affiliation?

5.
The board of directors will have to make the final decision whether to affiliate, and the process by which the affiliation occurs.


I.  APPLICABLE LAW
A.
ECONOMIC INTERESTS
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As members of the Tri-City Hospital District, 

Ms. Garrahy, Dr. Kellett, Ms. Merlock, and Mr. Mitchell are public officials under the Act.  (Section 82048; Regulation 18700.)

Section 87103 provides:

“An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


* * *

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103(a), (c), and (d).)

Any person that has been a source of income to Ms. Garrahy, Dr. Kellett, Ms. Merlock, or Mr. Mitchell of $250 or more within the past 12 months is a potentially disqualifying economic interest as described in Section 87103.  Moreover, these officials may also have a potentially disqualifying economic interest in any investment they have worth $1,000 or more.  An investment is defined in Section 82034 as:

“[A]ny financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest ... `investment’ does not include a time or demand deposit in a financial institution, shares in a credit union, any insurance policy, interest in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940 or a common trust fund which is created pursuant to Section 1564 of the Financial Code, or any bond or other debt instrument issued by any government or government agency....”

             B.     FORESEEABILITY
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decisions is made is highly fact dependent. An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

In the Wright Advice Letter, No. A-93-489, we analyzed the foreseeability of several decisions involving a land use project where two officials had real property interests and businesses in the area.  One decision was whether the city council should attempt in influence county government’s decisions regarding where to spend recreational funds raised from the project.  We found that it could not be said that such a decision would have a reasonably foreseeable material financial effect until more definitive facts about the expenditure of the funds emerged.  Similarly, in analyzing a decision whether to influence the county to spend fees from the project on air quality improvement efforts was also too speculative.  Conversely, we determined that the decision to request the project to include affordable housing would be substantially likely to have a material financial effect on one official because the official owned a lumber business with a 30-35 percent share of the lumber market.  The increase in affordable housing was likely to result in an increase to the number of new housing units, increased building activity and thus increased lumber sales.

The affiliation decisions at issue here are at the early stages.  In addition, each affiliation proposal has different aspects that may affect the financial interests of the board members in different ways.  For instance, none of the contracts call for any kind of restructuring of the Tri-City IPA, however, as negotiations proceed, one of the parties may suggest such a restructuring.  Moreover, if it is common practice for an acquired hospital to restructure or renegotiate its contract with its IPA, then it may already be reasonably foreseeable that the Tri-City IPA will be materially financially affected by the decisions.  Once again, this is a factual determination that can only be made by you and the individual board members, not by the Commission.  We encourage you to look carefully at each decision to ensure whether or not it is reasonably foreseeable that the decision will have a material financial effect.

C.  MATERIALITY
The effect of a particular decision on the officials’ sources of income or investment interest must also be material.  The Commission has adopted differing guidelines to determine whether the effect of a decision is material, based on the specific circumstances of each decision. 

Regulation 18702.1(a) provides that where a source of income or investment is directly before the official’s agency as an applicant or the subject of the decision, the effect of the decision is deemed to be material and disqualification is required.

A source of income or business entity is directly before an agency when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A source of income is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1(b).)  

However, the Act also requires that public officials disqualify themselves from governmental decisions in which a source of income is indirectly involved if the decisions will materially affect the source of income.  (Regulations 18702.2 and 18702.6.)  The regulations set out varying standards to determine materiality when the source of income or investment interest is indirectly involved.  Each official must analyze his or her economic interests and the decisions facing the board separately to determine whether the official may have a conflict with regard to a particular decision.

D.  PUBLIC GENERALLY
Finally, even if the official has a financial conflict of interest, the official may still participate in the decision if the effect of the decision on the official’s economic interests is indistinguishable from the effect on the public generally.  (Section 87103, Regulation 18703.)


II.     PUBLIC OFFICIALS
A. DARLENE GARRAHY

Darlene Garrahy is a critical care nurse.  She has received more than $250 in the past twelve months from a nurse’s registry called Staffing Partners.  Although Staffing Partners contracts with various other hospitals, and Ms. Garrahy has actually worked in these other hospitals, she receives income from Staffing Partners, not from the hospitals.
  As a result, Staffing Partners is a source of income to her as defined by Section 87103(c) and she is an employee of Staffing Partners pursuant to Section 87103(d).  She may not participate in any decisions that will have a reasonably foreseeable material financial effect on Staffing Partners.  

Staffing Partners is not directly involved in any affiliation discussions with Tri-City, although Staffing Partners does have contracts with hospitals related to Scripps Health, Columbia HCA, and Tenet Healthcare systems.  In your facts, you stated that the affiliation discussions have never addressed nurse registries in general or Staffing Partners in particular.  You are not aware of any affiliation discussions that would affect Staffing Partners.  Therefore, it appears that Staffing Partners will not be foreseeably affected by the affiliation decisions.  As noted above, however, foreseeability is a difficult and potentially fluid concept.  If you find, for instance, that any of the affiliation negotiations will result in the closing of one or more hospitals and thus less contracts for Staffing Partners, the foreseeability prong may be met.  Based on the facts you have provided at this time however, Ms. Garrahy may participate in all of the five decisions contemplated by the board, provided that Scripps, Columbia and Tenet are not sources of income to her.

Ms. Garrahy also has an interest in two pension plans, the NSRP and the MAPP, discussed above.  Section 82034 defines investment to mean “any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest...”  The Commission has previously determined, in the In re Elmore Opinion (1978) 4 FPPC Ops. 8, that investment interest does not include the right to receive retirement benefits if what the individual receives as a pension benefit is not dependent upon the financial success of the fund’s investment policies.  Conversely, in the same opinion, the Commission determined that a deferred compensation plan could be an investment within the meaning of the Act if:

(1) the employee determines the amount that he or she will invest in the plan and the form of the investment that will be made with his or her contribution;

(2) the employee exercises control over the nature and timing of his or her investment in the deferred compensation plan; and

(3) the financial benefit the employee receives will depend upon the financial success of the employee’s investment decision.

In the Todorov Advice Letter, No. I-93-393, we advised a local official who participated in a deferred compensation plan administered by the city.  The employees could choose from several investments selected by the plan administrators.  One such investment was a trust deed program that invested in several properties in the city.  In the letter, we determined that “investments made through the city’s deferred compensation plan should be treated as if the city employee had received the salary and invested that money in the private investment vehicles offered by the plan.”  Thus, we concluded that the employee had a financial interest in the trust deed program.  

With regard to Ms. Garrahy’s investment in the MAPP plan, she no longer contributes to the plan and the hospital no longer matches her contribution.  The amount she has invested in the plan is no longer subject to change.  She does have funds currently in the plan, however, and she may choose one of four investment options for her funds.  The Tri-City Hospital itself is not one of those investments.  Thus, according to the Todorov letter, Ms. Garrahy has an investment interest in the private investment vehicle she chose under the plan, but not an interest in the plan itself.

With regard to her interest in the NSRP, she also no longer contributes to the plan and the hospital no longer matches her contribution.  As the result of litigation, the NSRP is administered by a trustee and a certain amount of funds is designated each year for Ms. Garrahy.  Ms. Garrahy then transfers those funds to her Individual Retirement Account and chooses the investment vehicle for the funds.  In both these instances, the investments Ms. Garrahy chose may be considered investments under the Act and she would thus have a financial interest in the investments.
  To your knowledge, none of these investments through either the MAPP or NSRP plans are involved in any of the affiliation decisions before the board.  Accordingly, 

Ms. Garrahy’s interest in the two pension plans will not pose a conflict of interest in decisions regarding the affiliation.

B.
MARGRET MERLOCK
Ms. Merlock is a nurse who works for Scripps Encinitas Hospital, a subsidiary of Scripps Health.  She has received more than $250 in income from Scripps in the past twelve months.  As a result, Scripps Encinitas Hospital is a source of income to her and she may not participate in any governmental decision that will have a foreseeable and material financial effect on Scripps Encinitas Hospital.  Scripps is a nonprofit corporation.  Regulation 18706 provides that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on a business entity that is a parent or subsidiary of a business entity from which the official receives income.
  Scripps Encinitas Hospital is a subsidiary of Scripps Health. If Scripps were a corporation operated for profit, then Ms. Merlock would be deemed to have a financial interest in decisions involving Scripps Health because her source of income, Scripps Encinitas Hospital, is a subsidiary of Scripps Health. However, because Scripps is a nonprofit corporation, Regulation 18706 does not apply and Ms. Merlock has a financial interest in Scripps Encinitas Hospital, but not in Scripps Health.  Therefore, she must disqualify herself from any decision that will have a material financial effect on Scripps Encinitas Hospital.

In your facts, you stated that Scripps Health recently withdrew from the affiliation.  In light of that withdrawal, and the continuing discussions with other entities, the board has five decisions facing it.  The first decision is whether Tri-City Hospital District should seek to reopen negotiations with Scripps Health for affiliation.  This decision directly involves Scripps Health, but it does not directly involve Scripps Encinitas Hospital, Ms. Merlock’s source of income.

The board will be considering other issues that will not directly involve Scripps Encinitas.  Those questions are: 1)  Should Tri-City Hospital continue to discuss affiliations with Tenet and/or Columbia HCA; 2) Should affiliation plans be dropped and the hospital stand alone; 3) Should Tri-City Hospital District hire a consultant to assist in the process; and 4) What should be the board’s final decision on affiliation?

Ms. Merlock may participate in the discussion as long as the five decisions do not have a material financial effect on Scripps Encinitas.  With respect to nonprofit entities such as Scripps Encinitas, Regulation 18702.5 (copy enclosed) provides different financial thresholds of materiality which apply depending on the financial size of the entity.

For example, if Scripps Encinitas’ gross annual receipts are more than $100,000,000 but less than $400,000,000, pursuant to Regulation 18702.5(b), the effect of the decision will be material if any of the following apply:

(1) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $400,000 or more; or

(2) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $100,000 or more; or

(3) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $400,000 or more.

Thus, if subdivision (b) of Regulation 18702.5 is the applicable subdivision, Ms. Merlock may participate in the decision as long as the continued affiliation discussions will not: (1) result in the increase or decrease of Scripps Encinitas gross annual receipts for a fiscal year in the amount of $400,000 or more; (2) cause Scripps Encinitas to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $100,000 or more; or (3) result in an increase or decrease in the value of Scripps Encinitas’ assets or liabilities in the amount of $400,000 or more.  Some decisions, such as the decision to retain a consultant, may have no foreseeable effect at all on Scripps Encinitas.  Other decisions, such as whether the affiliation plans should be dropped entirely, may have more of an impact on Scripps Encinitas by affecting the economic landscape of the health care industry in San Diego County.  Ms. Merlock must analyze each decision to determine whether it will have the above described effect on Scripps Encinitas.  Please note that the Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Ms. Merlock must make the ultimate factual determination.
C.
CYRIL KELLETT
Cyril Kellett is a physician.  The Tri-City IPA is a non-profit corporation made up of physicians and the Tri-City Hospital.
  The purpose of the IPA is to provide an integrated delivery system of care with the hospital to patients in the Tri-City area.  He is a member of the Tri-City IPA and has received more than $250 from the IPA in the past twelve months.  Thus, the IPA is a source of income to him pursuant to Section 87103 and he may not make any decisions that will have a reasonably foreseeable material financial effect on the IPA.

You have stated in your facts that there is no evidence that an affiliation decision would affect the Tri-City IPA.  None of the proposals indicated that any change was contemplated with the IPA in the event of an affiliation. 

As a nonprofit corporation, the Tri-City IPA is subject to different conflict of interest rules than business entities.  Dr. Kellett must make the same analysis as that required by 

Ms. Merlock.  Regulation 18702.5 sets forth the materiality standards for nonprofit corporations.  Dr. Kellett must review that regulation to determine whether the five decisions will have a material financial effect on the Tri-City IPA.

In your facts, you stated that none of the potential parties to an affiliation indicated that they planned to change the status of the IPA.  You stated that there was no evidence that the affiliation decisions would affect the IPA.  At this time, it does not appear that there is a substantial likelihood that the affiliation decisions will have a material financial effect on the IPA. If that is the case, then Dr. Kellett may participate in all of the five decisions regarding the IPA.  If the facts change at all, and it becomes foreseeable that the IPA will be affected, 

Dr. Kellett must then disqualify himself.

D.
RONALD MITCHELL
Mr. Mitchell is a CPA.  He represents several doctors who are members of the Tri-City IPA.  He has received more than $250.00 in income from the doctors in the past 12 months; each of these doctors is a source of income to Mr. Mitchell pursuant to Section 87103(c).  

Mr. Mitchell has not received any income from the IPA itself.  We have previously determined that Mr. Mitchell has a financial interest in Palomar Healthcare Systems.  (Mitchell Advice Letter, No. A-95-308.)  In making any governmental decisions in his capacity as a board member, Mr. Mitchell must consider whether the decision will have a reasonably foreseeable material financial effect on any of these economic interests.  

The doctors are not directly involved in the affiliation discussions pursuant to Regulation 18702.1(b).  Mr. Mitchell must determine whether the individual doctors and Palomar Healthcare Systems will be indirectly materially affected.  The standard for determining the effect of a decision on Palomar Healthcare Systems is set forth in Regulation 18702.2.  

Regulation 18702.2 instructs the official to analyze the material effect of a decision on a business entity by considering the size of the business involved.  For example, for a relatively small business entity, please refer to Regulation 18702.2(g) which provides that the effect is material if:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more. 


We have no indication that Palomar Health Systems will be affected by the affiliation discussions.  Palomar Health Systems has been conducting affiliation discussions with Scripps Health and the parties have entered into a letter of intent to enter into a joint venture.  You stated in your facts that given the early stage of negotiations between Palomar and Scripps, it is not  possible to know what the financial effect any of the affiliation discussions will have on these two entities.  At this time, Palomar Health Systems is not yet a related business entity to Scripps.  Accordingly, it does not appear that the affiliation decisions will have a reasonably foreseeable material financial effect on Palomar Health Systems; however, given the fluid nature of the discussions, Mr. Mitchell should carefully analyze each decision at the time the decision is made.  For instance, if Tri-City decides to re-open negotiations with Scripps, and Scripps and Palomar enter into a joint venture arrangement, then Mr. Mitchell may have to disqualify himself from affiliation decisions at that time.  

As to the individual doctors, Mr. Mitchell should consider whether any of the decisions  will have a material financial effect on the doctors as well.  The doctors are not directly involved in the decisions, pursuant to Regulation 18702.1(b).  Mr. Mitchell should consider, however, whether any of the decisions will indirectly have a reasonably foreseeable material financial effect on the doctors.  Regulation 18702.6 provides that the effect of a decision is material as to an individual who is a source of income if the decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more.
  We have no indication that any of the doctors who are sources of income to Mr. Mitchell will be affected by the affiliation discussions by $1,000 or more.  There is no evidence that any change is contemplated with the IPA in the event of an affiliation.  Accordingly, it does not appear that the affiliation discussions will have a material financial effect on Mr. Mitchell’s sources of income, however, Mr. Mitchell must make the ultimate factual determination.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   Liane Randolph

        Staff Counsel, Legal Division

SGC:LR:ak

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  In the Sauer Advice Letter, No. A-95-373, we advised Ms. Garrahy on income received from a different nurse’s registry.  We advised that she did not have a financial interest in hospitals in which she worked pursuant to her employment relationship with the registry because her connections with the hospitals were “transitory.”  A contractual relationship existed between the hospital and the nurse’s registry, the registry communicated with the hospitals about their needs and then contracted with nurses, such as Ms. Garrahy, to fill those needs.  The hospitals had no say in which nurse would be assigned to them by the registry, nor the amount of work that any specific nurse would receive.  Based on those facts, we concluded that the registry was a source of income to Ms. Garrahy, not the individual hospitals.  Based on the facts you have provided about Staffing Partners, we assume that Staffing Partners works in much the same way as the prior nurse’s registry.  If that is not the case, please request further advice.


�  There are several exceptions to the definition of investment in Section 82034.  An investment does not include  “a time or demand deposit in a financial institution, shares in a credit union, any insurance policy, interest in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940 or a common trust fund which is created pursuant to Section 1564 of the Financial Code, or any bond or other debt instrument issued by government or government agency.”  (Section 82034.)


�  A business entity is an organization or enterprise operated for profit.  (Section 82005.)


�  The Tri-City IPA is a nonprofit corporation and thus is not considered a business entity under the Act.  (Section 82005.) 


�  Please note that if a member of the Tri-City IPA, such as Tri-City Hospital, effectively controls the employment relationship between Dr. Kellett and the Tri-City IPA, we may pierce through the Tri-City IPA to find the hospital the actual source of income.  (Abt Advice Letter, No. A-91-361.)  If that is the case, Dr. Kellett’s economic interest would be the Tri-City Hospital.  You have not provided any facts to indicate that is the case, however.


�  The effect will also be considered material if the decision will affect the individual’s real property interest in a manner that is considered material under two real property regulations, 18702.3 or 18702.4.  (Regulation 18702.6.) There is no indication here that the affiliation discussions will affect the doctors’ real property interests.





