                                                                    April 2, 1997

Julia A. Moll

Deputy City Attorney

City of San Francisco

Fox Plaza

1390 Market Street, Fifth Floor

San Francisco, California  92553

 Re:  Your Request for Advice

         Our File No. I-97-013
Dear Ms. Moll:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  We are providing you informal assistance consistent with Regulation 18329 in order to assist you in your capacity as city attorney.  

QUESTIONS
You have asked a number of questions pertaining to Proposition 208, the California Political Reform Act of 1996, which became effective on January 1, 1997.  The Commission adopted a number of emergency regulations at their December 30, 1996, meeting concerning Proposition 208 which are referenced below to address your questions.
  Some of the questions you ask are complicated questions of interpretation which the Commission has not yet addressed or they can only be addressed in the context of a specific factual situation.  We have responded to as many questions as possible.    

1.  Does Proposition 208 nullify contribution limitations or other campaign disclosure requirements or prohibitions of a local jurisdiction that are less stringent than set forth in that measure?  (Section 85706(a).)  If so, does Proposition 208 nullify local ordinances adopted by the voters as well as those adopted by the legislative body?
Section 85706 states:

“(a)  Nothing in this act shall nullify contribution limitations or

other campaign disclosures or prohibitions of any local jurisdiction

that are as or more stringent than set forth in this act.

(b)  The governing body of a local jurisdiction may impose

lower contribution limitations or other campaign disclosures or

prohibitions that are as or more stringent than set forth in this act.

A local jurisdiction may impose higher contribution or expenditure

limitations only by a vote of the people.

(c) Any charter municipality which chooses to establish a

voluntary spending limit program involving matching funds,

consistent with subdivision (c) of Section 85400, may set a uniform 

contribution ceiling from any person to any candidate or the candidate’s

controlled committee of a contribution or contributions totaling no

more than five hundred dollars ($500) for each election in which the 

candidate is attempting to be on the ballot or is a write-in candidate,

provided that the program offers a matching fund ratio of at least one

dollar ($1) to each three matchable private contributions.”
You ask whether section 85706(a) nullifies ordinances adopted by the voters.  We read section 85706 to mean that a local ordinance adopted by the voters prior to January 1, 1997, remains in effect.  Section 85706(b) states that a local jurisdiction may impose higher contribution limits or expenditure limits “only by a vote of the people.”  However, we have read the verb “may impose” in the last sentence of subsection (b) to include previously enacted ordinances.  (Mueller Advice Letter, No. A-96-353; Carnevale Advice Letter, No. A-97-104.)  Therefore, previously enacted ordinances providing for higher contribution limits or expenditure limits remain unaffected by Proposition 208, if they were passed by the voters.

2.  Proposition 208 provides that a local jurisdiction may impose higher contribution or expenditure limitations only by a vote of the people.  (Section 85706(b).)  May voters in a local jurisdiction impose campaign disclosure requirements or prohibitions, other than contribution and spending limits, that are less restrictive than those in Proposition 208?

Section 81013 provides:

“Nothing in this title prevents the Legislature or any other

 state or local agency from imposing additional requirements on any

 person if  the requirements do not prevent the person from complying 

with this title.  If any act of the Legislature conflicts with the provisions

of this title, this title shall prevail.”

In addition, section 81009.5(b) provides in relevant part:

“(b)  Notwithstanding Section 81013, no local government agency 

shall enact any ordinance imposing filing requirements additional to or 

different from those set forth in Chapter 4 for elections held in its

jurisdiction unless the additional or different filing requirements apply 

only to the candidates seeking election in that jurisdiction, their controlled committees or committees formed or existing primarily to support or 

oppose their candidacies, and to committees formed or existing primarily

to support or oppose a candidate or to support or oppose the qualification

of, or passage of, a local ballot measure which is being voted on only in

that jurisdiction, and to city or county general purpose committees active 

only in that city or county, respectively.”

Except as provided in section 85706, under existing law, a local jurisdiction cannot adopt a local ordinance that would conflict with the Political Reform Act; e.g., be less restrictive.  This would include campaign disclosure requirements.  (Carnevale Advice Letter, supra.)  This determination would have to be made on a case-by-case basis.
3.  Is a runoff election following a general election a separate election for purposes of the contribution and spending limits imposed by Proposition 208?

Yes.  The Act generally treats elections as separate elections.  For example, the Act does not require that an “election” encompass both a primary and a runoff vote.  (Section 82022.)  In fact, separate reporting requirements apply to a runoff election.  (Section 84200.8.)  In addition, section 85301 establishes contribution limits for “each election in which the candidate is attempting to be on the ballot or is a write-in candidate.”  Sections 85400-84503 provide for separate spending limits for elections, generally.  Therefore, we interpret a runoff election following a general election to be a separate election for purposes of the contribution limits and the spending limits imposed by Proposition 208. 

4.  Proposition 208 provides that no candidate may accept contributions more than 90 days after the date of withdrawal, defeat or election to office, and contributions accepted following an election or withdrawal and up to 90 days after that date shall be used only to pay outstanding bills or debts owed by the candidate or controlled committee.  (Section 85305(c).)  (a)  Must all campaign funds (as opposed to officeholder funds) be closed within 90 days after the date of withdrawal or the date of the election?  (b)  Are officeholders and candidates who appeared on the ballot prior to January 1, 1997, and who have campaign accounts open after that date required to close their accounts within 90 days of January 1, 1997?

(a)  There is no specific requirement that campaign accounts must be closed.  As noted by you, section 85305(c) permits the payment of bills or debts owed by a candidate or controlled committee under certain circumstances.  However,  Proposition 208 adds a new provision governing the use of surplus campaign funds.  Section 89519 defines surplus campaign funds as “[a]ny campaign funds in excess of expenses incurred for the campaign or for expenses specified in subdivision (d) of Section 85305 [attorney’s fees].”  Any funds in excess of campaign expenses for a particular election are surplus upon the candidate’s withdrawal, defeat, or election to office.  Under section 89519, a candidate must distribute all surplus campaign funds within 90 days after his or her withdrawal, defeat, or election to office.  A candidate who is elected to office may deposit $10,000 of surplus funds in his or her officeholder account.  Section 89519(b) provides that “[a]ny remaining surplus funds shall be distributed to any political party, returned to contributors on a pro rate basis, or turned over to the General Fund.”

(b)  No.  Officeholders and candidates who appeared on the ballot prior to January 1, 1997, and who have campaign accounts open after that date are not required to close their accounts within 90 days of January 1, 1997.  Pursuant to emergency regulation 18530.1, the candidates or officeholders may spend those funds consistent with sections 89510-89518 of the Act, or transfer the funds into a future election.  Pursuant to regulation 18519.4(b)(1), an official’s “old” campaign account with funds that were raised before January 1, 1997, will become surplus on the date the official leaves office.  The funds will be subject to the surplus rules of section 89519 at that time.  This interpretation is consistent with the treatment of officeholder funds carried over by state officials under regulation 18530.1 and the Johnson Advice Letter, No.  A-96-316a.  (Avila Advice Letter, No. A-96-355.) 

5.  Proposition 208 provides that extensions of credit for more than 30 days, other than loans from financial institutions given in the normal course of business, are subject to all contribution limitations.  (Section 85307(b).)  Will campaign debt that was incurred before January 1, 1997, become a contribution by operation of Proposition 208 within 30 days after January 1, 1997?

Emergency regulation 18530.7 provides generally that campaign debt incurred before January 1, 1997, is subject to the definitions and limitations of the Political Reform Act in effect on or before December 31, 1996.  A campaign debt is defined as a loan or contractual obligation.  (Regulation 18530.7(a).)  Under the Act, as it existed prior to the effective date of Proposition 208, it was possible under certain circumstances for an extension of credit to become a reportable loan; i.e., a contribution.  However, such a contribution would be subject to a contribution limit only if one was in effect in that jurisdiction. Therefore, an extension of credit incurred before January 1, 1997, may be a reportable contribution, but is not subject to contribution limits.  Please note, however, that emergency regulation 18530.7 expires May 7, 1997.  Therefore this advice is subject to change.  The Commission will be addressing this issue at its May 1997 meeting. 

6.  Proposition 208 provides that contributions made to a particular candidate through an intermediary or conduit shall be treated as contributions from the contributor and the intermediary or conduit, except in limited circumstances.  (Section 85702.)  Who qualifies as a representative of a candidate under section 85702?  Is the contribution actually counted twice?  Is the contribution instead apportioned between the contributor and the intermediary?

Section 85702 provides:

“Contributions made directly or indirectly to or on behalf of a

particular candidate through an intermediary or conduit shall be

treated as contributions from the contributor and the intermediary

or conduit to the candidate for the purposes of this limitation unless

the intermediary or conduit is one of the following:

(a)  The candidate or representative of the candidate receiving

 contributions on behalf of the candidate.  However, the representative

 
shall not include the following persons:

(1)  A committee other than the candidate’s campaign committee.

(2)  An officer, employee, or agent of a committee other than the 

candidate’s campaign committee.

(3) A person registered as a lobbyist with the governmental agency

for which the candidate is running or is an officeholder.

(4) An officer, employee, or agent of a corporation or labor organization

acting on behalf of the corporation or organization.

(b)  A volunteer, who otherwise does not fall under paragraphs

(1) through (4) of subdivision (a) of this provision, hosting a fundraising 

event outside the volunteer’s place of business.”

From the language in section 85702, a candidate’s “representative” includes the candidate’s campaign committee, or an officer, employee, or agent of the candidate’s campaign committee.  The term will be further interpreted on a case-by-case basis.  We interpret the phrase “contributions from the contributor and the intermediary or conduit” to include both the contributor and the intermediary or conduit.  Therefore, for purposes of  Proposition 208's contribution limits, the full amount of a contribution would be attributable to both the contributor and the intermediary or conduit.

7.  Proposition 208 provides that an expenditure shall not be considered independent, and shall be treated as a contribution from the person making the expenditure if the expenditure is made by a "candidate or officeholder supporting another candidate or officeholder of the same political party running for a seat in the same legislative body of the candidate or officeholder." (Section 85500(d).)  Does this section apply to holders of and candidates for nonpartisan offices?

Yes.  This section covers candidates or officeholders running for a “seat” in the same legislative body. This could include bodies with nonpartisan offices. 

8.  Proposition 208 provides that all expenditures made in support of a candidate by political party committees are deemed to be contributions (and subject to the contribution limit).  (Section 85304.)  Proposition 208 further provides that no more than 25 percent of the applicable spending limit may be "accepted" by a candidate in cumulative contributions from all political party committees.  (Sections 85205, 85304.)  If all expenditures, including independent expenditures, are treated as contributions, and if independent expenditures are made without the knowledge of a candidate, how can a candidate ensure that he or she has not "accepted" more than the legal limit?

Political parties are presently required to report expenditures they make on behalf of candidates.  Candidates may be able to utilize that information to ensure they comply with section 85304.  In addition, section 85500(a) requires any committee that makes independent expenditures of more than $1,000 in support of or in opposition to any candidate to notify all candidates each time the threshold is met.   

9.  As noted above, Proposition 208 provides that no more than 25 percent of the applicable spending limit may be accepted by a candidate in cumulative contributions from all political party committees.  (Sections 85205, 85304.)  Is the 25 percent calculation based on the spending limit recommended by Proposition 208 (no more than $1 per resident), rather than the spending limit actually adopted by the voters in a local jurisdiction?

We have interpreted section 85309 (25 percent limitation on nonindivudal contributions) to refer to the $1 per resident limit specified in section 85400(c) in reference to the recommended voluntary expenditure limit.  We would apply the same reasoning for purposes of section 85304 (limit on political party contributions to 25 percent of the expenditure ceiling).  Therefore, the recommended limit would be $1 per resident.  However, if a local jurisdiction has a valid expenditure ceiling, the limit on political party contributions would be 25 percent of that ceiling.

10.   Proposition 208 provides that no more than 25 percent of the applicable spending limit recommended by the Act shall be accepted in contributions from other than individuals, small contributor committees, and political party committees.  (Section 85309.)  Does this mean 

that a candidate may not accept more than 25 percent of the applicable spending limit from corporations, partnerships and entities other than natural persons?

Yes.  A candidate may not accept more than 25 percent of the applicable limit from corporations, partnerships, political action committees, and other entities other than natural persons combined.  Note that contributions from small contributor committees and political party committees are not included in section 85309's 25 percent limit.

11.   Proposition 208 provides that "All payments made by a person established, financed, maintained or controlled by any business entity, labor organization, association, political party or any other person or group of such persons shall be considered to be made by a single person."   (Section 85311.)  If an individual is a partner in a business, must his or her contribution of personal funds be aggregated with contributions made by the business? Must contributions made by the business be aggregated with contributions of personal funds made by each partner?

The Commission has not yet applied the aggregation rules of section 85311 to a fact situation involving a business partnership.  The contributions of an individual and the partnership would not be aggregated unless the individual “established, financed, maintained, or controlled” the partnership.  It is expected that the Commission will define section 85311 through the regulatory process to provide guidance to contributors. Until more specific guidance is provided, please note that the definition of “person,” as defined in section 82047, includes individuals. 
12.  Proposition 208 provides that no candidate or controlled committee, other than a political party committee, may contribute to any other candidate running for office.  (Section 85306.)  Does this apply to ballot measure committees controlled by candidates?

The Act defines “candidate controlled” as a “committee which is controlled directly or indirectly by a candidate or state measure proponent or which acts jointly with a candidate, controlled committee, or state measure proponent in connection with the making of expenditures.  A candidate or state measure proponent controls a committee if  he, his agent or any other committee he controls has a significant influence on the actions or decisions of the committee.”

(Section 82016.)  Therefore, section 85306 is applicable to a controlled committee as defined in section 82016.
   

13.  How does Proposition 208 apply, if at all, to funds raised before January 1, 1997, for an election held after that date?  May a candidate for local office make campaign expenditures after January 1, 1997, and before six months before the election?  May a candidate for local office loan himself or herself money after January 1, 1997, and before six months before the election?  Do contributions received before January 1, 1997, for an election held after that date trigger the rule that the contributor is deemed to be acting in concert with the candidate under section 85500(c)?

Proposition 208 applies to funds raised before January 1, 1997, for an election held after that date.  However, as noted earlier, the Commission has adopted a number of emergency regulations to address some transitional issues.  I have enclosed a copy of the regulations for your reference. 

With respect to your specific questions, contributions generally may not be accepted during the blackout period.  (Section 85305.)  However, campaign expenditures may be made during that period.  Such expenditures will count against the expenditure limitations for that election should the candidate accept them. 

The Act’s definition of  “contribution” includes loans.  (Section 82105.)  Pursuant to section 85307(a), a loan shall be considered a contribution from the maker and the guarantor of the loan and shall be subject to all contribution limitations.  A candidate’s loan to his or her own committee is a contribution limited to $20,000 at any point in time.  (Section 85307(b); Regulation 18530.7.)  However, section 85307 also provides, in pertinent part, “Nothing in this chapter shall prohibit a candidate from making unlimited contributions to his or her own campaign.”  Therefore, the “blackout” period of section 85305 does not apply to a candidate’s contributions of his or her personal funds to his or her own campaign committee. 

Finally, contributions received before January 1, 1997, for an election held after that date will not trigger the presumption of coordination in section 85500(c).  The Commission will be examining issues pertaining to independent expenditures in the future that may affect this conclusion. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Luisa Menchaca

        Senior Staff Counsel, Legal Division

Enclosures
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  Emergency regulations expire by operation of law 120 days after adoption.   The Commission may adopt the regulations as a permanent regulation before the expiration date.  (Regulation 18312.)


�  Please note, generally, expenditure of funds to promote a ballot measure cannot be limited.  (See Citizens Against Rent Control v. City of Berkeley (1981) 454 U.S. 297.)   





