                                                                    February 5, 1997

Rob Lapsley

Undersecretary

Office of the Secretary of State

1500 11th Street, Room 495

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-97-014
Dear Mr. Lapsley:

This letter is a response to your request for advice regarding the responsibilities of the office of the Secretary of State as a filing officer under the provisions of the California Political Reform Act of 1996 (“Proposition 208").

QUESTIONS

1.  To what extent have the filing officer duties of the Secretary of State changed under

 Proposition 208?

2.  With respect to sections 85404 and 85500(a), added by Proposition 208, how do these 

sections change rules governing campaign financing activities?  Who is responsible for administration of these sections?  What will serve as the basis for determining compliance with these sections?

3.  Does the Secretary of State have responsibility for notifying candidates of the new laws?

CONCLUSIONS
1.  The filing officer duties of the Secretary of State with respect to the filing of campaign

statements have not changed under Proposition 208.  The Commission has not yet determined whether it will promulgate a specific regulation concerning the filing officer duties for statements filed under chapter 5 of the Political Reform Act (“Act”), which includes sections 85404 and 85500(a).

As required under existing law, filing officers will continue to be required to do the following:  a)  Determine whether required campaign statements have been filed; b)  Determine whether original statements conform on their face with the requirements of the Political Reform Act and regulations adopted pursuant to the Act; and c) In those cases where the filing officer discovers in his or her review of campaign statements that a candidate or committee has filed an incorrect, incomplete or illegible campaign statement or a statement that cannot be reproduced, he or she shall promptly notify the candidate or committee of the error or omission. 

In determining whether statements conform on their face to the requirements of the Act, filing officers are not required:  a) To seek or obtain information to verify entries on a campaign statement; b) Examine previously filed statements, copies of statements filed, or statements filed in other jurisdictions in order to verify the accuracy of current statements; or c) Review copies of statements where the original is filed with another agency.  Therefore, filing officers are not required to investigate violations of the Act.  However, to the extent filing officers wish to conduct such investigations, the Act does not prohibit them from doing so.   

2.  Sections 85404 and 85500(a) will require candidates to file: a) A statement of acceptance or rejection of voluntary expenditure limits, if applicable; b) Statements stating when candidates and independent expenditure committees are approaching and exceeding certain thresholds; and c) A notice when  independent expenditures of more than $1,000 are made.  These changes will impact state and local elections.  The Commission is the filing officer for the statements required under section 85404(a).  (Regulation 18541.)  Filing officer duties have not yet been determined for subdivisions (b) and (c) of section 85404 or section 85500(a).

The basis for determining compliance will include the form or forms required to be filed to implement these sections and campaign statements currently filed.  However, they will not serve as the sole basis for determining compliance since the ceilings may be lifted at a time when no campaign statement is due.

3.  The Secretary of State does not have responsibility for notifying candidates of 

changes in the law, except to the extent that it is required to make forms and manuals available to candidates and their committees. 
ANALYSIS
Proposition 208, which became effective January 1, 1997, made significant changes to the

Act.  Among the changes include the establishment of contribution limits and voluntary expenditure limits.   

A.  Administration and Implementation of Proposition 208.

You are concerned that the office of the Secretary of State and other filing officers may have significant increased responsibility for the administration and enforcement of the new laws.  You seek guidance to determine your filing officer responsibilities under the Act. 

The Fair Political Practices Commission (“Commission”) has primary responsibility for the impartial, effective administration and implementation of the Act.  (Section 83111.)  In addition, the Commission is the primary enforcement agency of the Act.  (See generally, Sections 91000-91014, and Sections 83116, 83123, 84510, and 89521.)  The Commission is also required to: 1)  Prescribe forms for reports, statements, notices and other documents required by the Act;

2)  Prepare and publish manuals and instructions setting forth methods of bookkeeping and preservation of records to facilitate compliance with and enforcement of the Act, and explaining the duties of persons and committees under the Act; 3)  Provide assistance to agencies and public officials in administering the provisions of the Act; and 4)  Maintain a central file of local campaign contribution and expenditure ordinances forwarded to it by local government agencies.  (Section 83113.) 

  Proposition 208 did not amend the Act to change the Commission’s current responsibilities.  Therefore, the general administration, interpretation, and enforcement of Proposition 208 continues to be the Commission’s responsibility.  Filing officers, however, play an important role in ensuring those with disclosure responsibilities under the Act, including Proposition 208, fulfill these requirements.  Filing officers also assist the various enforcement agencies.  However, the general duties of filing officers have not significantly changed as a result of Proposition 208. 

Section 81010 sets forth the specific duties of filing officers.  It states:

“With respect to reports and statements filed with him pursuant to

this title, the filing officer shall:

(a)  Supply the necessary forms and manuals prescribed by the

Commission;

(b)  Determine whether required documents have been filed and,

if so, whether they conform on their face with the requirements of this title;

(c)  Notify promptly all persons and known committees who have

failed to file a report or statement in the form and at the time required by

this title;

(d)  Report apparent violations of this title to the appropriate

agencies; and

(e)  Compile and maintain a current list of all reports and statements

filed with this office.”

In interpreting section 81010, regulation 18110 specifically sets forth the duties of filing officers concerning campaign statements.  Regulation 18110
 provides, in pertinent part,  

that it shall be the duty of a filing officer to:

1.  Determine whether required documents have been filed.  If the filing officer is aware that a candidate or committee has an obligation to file a campaign statement and has failed to do so, the filing officer shall notify the candidate or committee of the obligation to file a statement.  In determining whether required documents have been filed, the filing officer shall not be required to conduct any investigation to determine whether a committee or candidate has an obligation to file a campaign statement. 
2.  Determine whether original documents filed conform on their face with the requirements of the Political Reform Act and regulations adopted pursuant to the Act.

3.  Accept for filing any campaign statement which the Act requires to be filed with the filing officer and to datestamp on the day of receipt, any campaign statement or report required to be filed with the filing officer.  In those cases where the filing officer discovers in his or her review of campaign statements that a candidate or committee has filed an incorrect, incomplete or illegible campaign statement or a campaign statement which cannot be reproduced, he or she shall promptly notify the candidate or committee of the error or omission.  No notification is required for minor errors.

B.  Laws Pertaining to Expenditure Ceilings.

To fulfill the above responsibilities, you ask which agency or agencies are required to administer certain laws, specifically, sections 85404 (lifting of voluntary expenditure ceilings under certain circumstances) and 85500 (independent expenditure disclosure).  You also ask how these laws have changed campaign laws and what will serve as the basis for determining compliance.

Generally, sections 85404 and 85500 will require candidates and independent expenditure committees to comply with certain notification requirements.
  These requirements include the following: 

1.  Pursuant to section 85401, every candidate must file a statement of acceptance or rejection of the applicable voluntary expenditure ceilings set forth in section 85400 before accepting any contributions.
If the candidate agrees to accept the expenditure ceilings, the candidate shall not be subject to the contribution limitations in section 85301, but shall be subject to the contribution limitations in section 85402.  If a candidate declines to accept the voluntary expenditure ceilings in section 85400, the candidate shall be subject to the contribution limitations in section 85301.  Any candidate who declines to accept the voluntary expenditure ceilings but who nevertheless does not exceed the recommended spending limits in the primary, special primary, or special election, may file a statement of acceptance of the spending limits for a general or special runoff election within 14 days following the primary, special primary, or special election and receive all the benefits accompanying such an agreement specified in this act.

2.  Candidates who decline to accept the voluntary expenditure limits must provide notification when they are approaching and exceeding 75 percent or more of the recommended expenditure ceiling for the office they are seeking.  Meeting the threshold amount triggers the doubling or tripling of the expenditure ceiling for candidates who initially accepted the ceilings.   Independent expenditure committees are required to file similar notices at different thresholds;

50 percent for non-statewide offices and 25 percent for statewide offices.  (Section 85404.)

Section 85404(d) provides that the Commission shall require candidates and independent expenditure committees to provide sufficient notice to the Commission and to all candidates for the same office that they are approaching and exceeding the thresholds.  Thus, Proposition 208 contemplates that the Commission serve as the primary agency responsible for compliance of these sections. 

3.  Pursuant to section 85500(a), any committee that makes independent expenditures of more than $1,000 in support of or in opposition to any candidate is required to notify the filing officer and all candidates running for the same seat within 24 hours by facsimile transmission or overnight delivery each time this threshold is met.  The Commission shall determine the disclosure requirements for this subdivision and shall establish guidelines permitting persons to file reports indicating ongoing independent expenditures.   

To implement these sections, the Commission may require the filing of certain statements.  Therefore, to the extent the Commission requires filing officers to receive additional original statements, the duties of filing officers in this regard will increase.  However, at this time, the Commission has not imposed such requirements on other filing officers.  

In furtherance of implementing the objectives of sections 85400-85404 and to assist candidates’ compliance with the requirements, on December 30, 1996, the Commission adopted emergency regulation 18541 (copy enclosed).

Regulation 18541 provides, in pertinent part:

“(a)   Every candidate shall file a statement of acceptance or rejection

of the voluntary expenditure ceilings in Section 85400 before accepting 

contributions from any other person.  The statement shall be filed by first

class mail, guaranteed overnight delivery service, or personal delivery.

(b)   A candidate who declines to accept voluntary expenditure

ceilings and who receives contributions, has cash on hand, or makes qualified expenditures equal to 65 percent or more of the recommended expenditure

ceiling for that office shall file a statement so indicating within 24 hours of 

meeting the threshold set forth in this subsection.  The statement shall be filed

by guaranteed overnight delivery service or personal delivery.

(c)   A candidate who declines to accept voluntary expenditure ceilings

and who receives contributions, has cash on hand, or makes qualified 

expenditures equal to 75 percent or more of the recommended expenditure 

ceiling for that office shall file a statement so indicating within 24 hours of

meeting the threshold.  The statement shall be filed by guaranteed overnight 

delivery service or personal delivery.

(d)   The Commission shall be the filing officer for the statements

required by this section.  The filer shall send a copy of each statement filed

to the filing officer who receives the candidate’s original campaign statements,

and to each candidate running for the same office.  Copies of statements

required by this section may be sent by facsimile transmission.”

(Emphasis added.)

Commission staff is also in the process of seeking Commission approval of Form 500, which has been developed for use by candidates who are subject to voluntary expenditure ceilings under new sections 85400-85404.  The Form 500 will be used for the candidates’ initial declaration of acceptance/rejection of the applicable voluntary expenditure ceiling and for the notices required when a candidate who has declined to accept the voluntary expenditure ceiling has met 65 percent and 75 percent of the ceiling as required under emergency regulation 18541.

As  the filing officer for the original statements required by sections 85401 and 85404(a), the Commission will be responsible for review and compliance, including: 1) The filing of  a statement of acceptance or rejection of the voluntary expenditure ceilings before accepting contributions from any person; and 2) The filing of statements by candidates who decline to accept the voluntary expenditure ceiling  stating when qualified expenditures equal or exceed 65 percent and 75 percent or more of the applicable ceiling.  The requirements are for all candidates seeking a state office and candidates for local office if the local jurisdiction has adopted an expenditure ceiling ordinance.  Therefore, these requirements will apply to state and local elections. The candidates will be required to file the statements within 24 hours of meeting the threshold. 

As the filing officer, the Commission may investigate whether candidates have failed to file promptly and verify whether candidates have complied with the requirements.  Although the Commission has not yet fully established a compliance review process for Proposition 208, it is expected that copies of campaign statements will be requested to assist the Commission in making the necessary determinations.  However, they will not serve as the sole basis for determining compliance since the ceilings may be lifted at a time when no campaign statement is due.

Please note that subdivision (d) of regulation 18541 includes language requiring filers to send copies
 of statements filed pursuant to the regulation to the filing officers who receive the candidate’s original campaign statements and to each candidate running for office.  Obtaining copies of the statements may assist the Secretary of State and other filing officers to determine who must be designated on the ballot as the candidates who have accepted the expenditure ceilings.
   

 
You are also concerned about the implementation of section 85500(a), which provides that any committee that makes independent expenditures of more than $1,000 in support of or opposition to any candidate shall notify the filing officer and all candidates running for the same seat within 24 hours by facsimile transmission or overnight delivery each time this threshold is met.  Pursuant to the statute, the Commission is required to determine the disclosure requirements and guidelines permitting persons to file reports indicating ongoing independent expenditures.  Section 85500 does not specify what statements need to be filed, the content of the statements, or who the filing officers are for the statement or statements required.  It is possible that the Commission may determine that the Commission shall be the filing officer for any required statements and require notification to the filing officers with whom candidates file independent expenditure reports by forwarding a copy.  This has not yet been determined.  Until the Commission promulgates the specific disclosure requirements and establishes guidelines, filing officers should retain any notifications received under section 85500.  In light of the overall requirements of Proposition 208, we do not believe that section 85500(a) alone will result in a significant increase in duties for you and other filing officers. 

C.  Notification to Candidates.
The last question you ask is what government agencies will be responsible for notifying candidates of changes in the law.  The Act does not require the Commission or any other agency to notify persons whose conduct is regulated of changes in existing law.  Therefore, you will not have increased responsibilities in this regard.  However, it has been the practice of the Commission to hold seminars and have interested persons meetings regarding the Act generally.  In addition, the Act requires filing officers to provide forms and manuals to candidates and committees to enable them to satisfy their filing requirements under the Act.  (Section 81010(a).)  Therefore, as a filing officer, you will continue to be required to make the forms and manuals prescribed by the Commission available to candidates and their committees.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.  In addition, please feel free to refer questions pertaining to the interpretation of Proposition 208 and possible violations to the Commission.


Sincerely,

Steven G. Churchwell

General Counsel

By:   Luisa Menchaca

        Senior Staff Counsel, Legal Division

Enclosures

SGC:LM:ak

�  Regulation 18115 prescribes the duties of filing officers concerning statements of economic interests.  


�  We are not specifically addressing campaign disclosure requirements under sections 84501-84510 (Disclosure in Advertisements).  However, we do not believe they will result in a significant impact on filing officers.   


�  Regulation 18541 does not apply to independent expenditure committee requirements under section 85404.  It is expected that the Commission will promulgate a separate regulation to implement subdivisions (b) and (c) of this section.  In addition, please note that emergency regulations expire by operation of law 120 days after adoption.  Regulation 18541 will expire on May 7, 1997.  The Commission may adopt the regulation as a permanent regulation before the expiration date. 


�  Pursuant to section 91013, filing officers may impose penalties for late filings after written notification. 


�  As the filing officer with whom the original statements are to be filed pursuant to section 85404, the Commission must fully review all original campaign disclosure statements required to be filed.  (Roper Advice Letter, No. I-91-151.)   However, filing officers are not required to review copies of campaign statements they receive.  (Bramhall Advice Letter, No. A-90-263.)


 





