                                                                    February 26, 1997

Linda A. Callon

Berliner ( Cohen

Ten Almaden Boulevard

Eleventh Floor 

San Jose, California  95113-2233

 Re:  Your Request for Advice

         Our File No. A-97-030
Dear Ms. Callon:

This letter is a response to your request for advice on behalf of City of Gilroy Mayor Donald F. Gage regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
Must Mayor Gage disqualify himself from participating in the review and decisionmaking process as to any one or more of the following:

1.  Valley Title's pending application for RDO allotments for the Projects for allocation year 2001 and beyond;

2.  Negotiation or execution of any written agreement required by the terms of the RDO for the Projects, assuming allocations are granted to the Projects;

3.  Any application for any other City approvals which may be necessary for development and construction of the Projects (such as subdivision, architectural, and site approvals);

4.  Setting of five or ten year goals or yearly numerical limits during any period when there is an application pending for RDO allocations to the Projects; and

5.  Establishing a project rating scale during any period when there is an application pending for RDO allocations to the Projects.
CONCLUSIONS
The Mayor may not participate in any of the decisions if there will be a reasonably foreseeable and material financial effect on his real property.  It appears reasonably foreseeable that decisions relating to pending applications of Valley Title, including negotiations of written agreements required and other City approvals, will affect the Mayor’s real property interests.  In addition, if Valley Title’s request for approval of the RD 96-05 development is dependent on  revision of the yearly numerical limits for the year 2001 and beyond, it is reasonably foreseeable that the Mayor’s property interests would be affected by the decisions relating to the limits and the rating scale.   

FACTS
The City of Gilroy (“City”) has enacted a "Residential Development Ordinance" ("RDO").  The RDO applies to all residential development projects proposed to be constructed within the City, except for those expressly exempted by the terms of the RDO.  The RDO establishes overall maximum growth rates and sets forth a mechanism pursuant to which maximum numbers of residential units are permitted to be developed in enumerated years.  Generally speaking, the city council is required to determine the maximum number of dwelling units which should be built during a ten year period.  This ten year goal may be revised at five year intervals, subject to the requirements of the RDO.  When the city council sets a ten year goal, it is also required to set a five year goal.  Pursuant to the RDO, the city council holds a public hearing each year for the purpose of adopting a resolution reaffirming, readjusting and resetting the numerical limit for each of the subsequent calendar years remaining in the ten year goal period.  A ten year goal and a five year goal are currently in effect.

          Under the RDO, potential developers apply to the City for "allocation rights" for development of a specified number of housing units.  Applications for these allocation rights are first reviewed by City staff, who then forwards the applications to the City Planning Commission (“Planning Commission”).  The Planning Commission holds a public hearing and assigns a point score in accordance with a project rating scale to each residential development for which a complete application has been filed.  The Planning Commission evaluates each project and establishes a ranking based on its assigned point scores.  The Planning Commission then recommends to the city council a build-out schedule for those projects for which the Planning Commission determines that permits can be issued within the preset numerical limits.  Following a recommendation by the Planning Commission, the city council holds a public hearing and reviews the recommended point scores, rankings and build-out schedules.  The city council has the power to affirm or modify the Planning Commission's recommendations in whole or in part.

          The RDO requires that the applicant and the City enter into a written agreement setting forth certain performance and project standards, including times by which applications for development approvals and/or permits must be made.  Failure to comply with the terms of the RDO agreement can result in modification or revocation of the build-out schedule, in which event all or a portion of the units allocated under that build out schedule may become available for allocation to future applicants under the procedures set forth in the RDO.  Allocation of units to a particular developer does not grant any vested rights for the proposed project.  The developer is required to obtain all other necessary City approvals in order to proceed with development, all of which approvals are subject to vote of the city council.

          In this instance for which advice is sought, Valley Title Company (“Valley Title”) applied to the City for consideration of two residential developments pursuant to the RDO:  

(1)  application RD 96-05 for Rancho Hills Estates and (2) RD 96-06 for Deer Park (collectively, the "Projects").  Application RD 96-05 for Rancho Hills Estates requested an allocation of a total of 203 residential units to be spread out over allocation years 1998 through 2001.  Application RD 96-06 for Deer Park requested allocation of a total of 156 residential units to be spread out over allocation years 1998 through 2000.  Together, Rancho Hills Estate and Deer Park represent the latest phase of an existing residential project located in the City (the "Existing Project").

          The proposed Projects are consistent with the current general plan and zoning designations applicable to the real property on which the Projects will be developed.  The Projects, together with the Existing Project, were the subject of environment review by the City of Gilroy pursuant to the California Environmental Quality Act ("CEQA"), which resulted in the issuance of a mitigated negative declaration for the Projects on March 18, 1996.  If RDO allocations are granted to the Projects, the developers will be required to obtain necessary subdivision, architectural, and site review for the Projects before any building permits can be issued.

          At a December 2, 1996, city council meeting, the Gilroy City Council denied the RDO allocation requests for the Projects.  At this meeting RDO allocations were granted to other projects, such that there are no remaining allocations available though allocation year 2000.  The applicant has requested a reconsideration of its applications, and has requested consideration of the grant of RDO allocations for allocation years beginning 2001.

          Mayor Gage (“Mayor”) has bought a home within the Existing Project which is located approximately 1,100 feet from the nearest property line of the Projects, and at the RDO reconsideration hearing will be living there.  Mayor Gage's duties include the review and approval of five and ten year goals, yearly numerical limits, the project rating scale, RDO applications for specific projects, as well as applications for other City approvals necessary to move forward with a particular project (such as subdivision, architectural, and site approvals).

CONFLICT-OF-INTERESTS ANALYSIS
1. Economic Interests

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that, among other interests,  an official has a financial interest in a decision where it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  (Section 87103(b).)

We assume that the Mayor’s interest in his residence is greater than $1,000.  Thus, the Mayor is prohibited from making or in any way participating in decisions that will have a foreseeable material financial effect on his property that is distinguishable from the effect on the public generally.

2. Foreseeability

An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops.)

You ask about several decisions which pertain to a request for reconsideration submitted by Valley Title concerning the City’s denial of two of its applications for residential development.  Your threshold question pertains to the request for reconsideration.  We will address that first.  The remaining decisions you ask about flow from that request.

It appears reasonably foreseeable that the decisions concerning the pending applications will have a financial effect on the Mayor’s real property.  Clearly, it is reasonably foreseeable that approval of an application for development of residences in close proximity to the Mayor’s residence will financially affect the Mayor’s property.

You also ask about a number of related decisions.  You ask whether the Mayor may participate in negotiation or execution of any written agreement required by the terms of the RDO for the Projects, assuming allocations are granted to the Projects, and of applications for City approvals which may be necessary for development and construction of the Projects.  According to your facts, the written agreements set forth the performance and project standards, including times by which applications for development approvals and/or permits must be made.  If all the described requirements are not met, a project may be modified or revoked and the units allocated under that schedule may be made available for allocation to other applicants.   

Therefore, it would be reasonably foreseeable that the Mayor’s participation in these decisions could have the same effect as denying or approving the allocation discussed above.

Finally, you ask about decisions concerning the setting of five or ten year goals or yearly numerical limits and establishing a project rating scale during any period when there is an application pending for RDO allocations to the Projects.  We do not view the fact that there is a pending application for RDO allocation as being sufficient to conclude that it is reasonably foreseeable that a public official’s property will be financially affected by decisions concerning the numerical limit or the rating scale.  For example, if Valley Title has requested alteration of the yearly numerical limits for the year 2001 and beyond to seek approval of future projects other than RD 96-05 and 96-06, the developments in close proximity to the Mayor’s residence, he 

may participate in those decisions, assuming his real property is not otherwise affected.  However, if the numerical limit revision is requested to obtain approval of the RD 96-05 application, since it requires an allocation which is to be spread out from 1998 and 2001, the decision would be sufficiently linked to the application decision and the Mayor may not participate in the numerical limit and rating scale decisions.  Please note that reasonable foreseeablity is determined at the time a decision is made.   

3.
Materiality

To be disqualified, the Mayor’s property must also be materially financially affected by the decision, however.  It appears that the Mayor’s property will be indirectly affected by the decisions in question.  Regulation 18702.3 (copy enclosed) provides that:

1.  The effect of a decision on real property in which an official has an economic interest is material if the real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of either $10,000 or more on the fair market value of the real property in which the official has an interest or will affect the rental value of the property by $1,000 or more per 12-month period.  (Regulation 18702.3(a)(3).)

2.  For decisions which may affect an interest in real property but which do not involve a subject property from which the distances can be determined, the monetary standards described above also apply.  (Regulation 18702.3(c).)

The Mayor’s residence is more than 300 feet from the Projects, but within 2,500 feet of the site.  Consequently, he must disqualify himself from participating in any decision that could materially increase or decrease the fair market value of his real property by $10,000 or more, or the rental value of the property by at least $1,000 in a 12‑month period.  A similar threshold will apply with respect to decisions from which there is no measurable boundary.  This would be the case, for example, with respect to decisions to change the numerical allocation or the rating scale.

In determining whether a decision will have a material financial effect on his real property, the Mayor should consider the factors set forth in Regulation 18702.3(d), which require consideration of:

1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

3.  Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

Public officials sometimes have appraisals done to determine whether the factors have been considered.  For example, in the Lynch Advice Letter, No. A-96-93, officials submitted three letters from a real estate broker in the jurisdiction attesting to the fact that a proposed subdivision would not have a material financial effect on any of the residences of the officials. The letters applied the principles of Regulation 18702.3(d) in analyzing the material financial effect of the decisions on each of the properties separately.  In previous letters, we have advised that an analysis of materiality is deficient where the analysis did not consider the factors in Regulation 18702.3(d).

An appraisal conducted by a disinterested and otherwise qualified real estate professional, who considers the factors listed in Regulation 18702.3(d) will be considered a good faith effort to assess the materiality of pending governmental decisions indirectly affecting a public official's property.  (Confer Advice Letter, No. A‑94‑345; Chiozza Advice Letter, No. A‑94‑114; Stone Advice Letter, No. A‑92‑133a.)  However, a decision to participate based on an appraisal will not result in a violation of the Act if and only if the official makes the ultimate factual determination that the appraisals are reliable and correct.  Thus, if an official’s  reliance on the appraiser’s opinion is unreasonable, the official may be in violation of the Act if he or she participates in the decisions.  This could result because the Commission cannot make the factual determination as to the potential financial effect on a public official's property or evaluate the accuracy of appraisals.  (Diaz Advice Letter, No. A‑95‑143.)  As a result, any immunity that flows from the submission of an appraisal is only applicable to the extent that the underlying facts are accurate.   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   Luisa Menchaca

        Senior Staff Counsel, Legal Division

Enclosure
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





