                                                                    February 18, 1997

Richard Matranga

City Attorney

City of Angels

P.O. Box 667

Angels Camp, California  95222

 Re:  Your Request for Advice

         Our File No. I-97-032
Dear Mr. Matranga:

This letter is a response to your request for advice on behalf of Commissioner James Bergantz regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.

QUESTION

As the owner of the only nursery within the City of Angels, may Commissioner Bergantz participate as a member of the city’s landscape committee?

CONCLUSION
The Act does not prohibit Commissioner Bergantz from becoming a member of the landscape committee.  However, he may not participate in making a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on his nursery or customers of his nursery. 
FACTS
The City of Angels is a general law city with a population of approximately 3,000 people. Commissioner Bergantz owns Bergantz Nursery which is located within the city limits.  City residents enjoy several options for the purchase of plants and landscape materials within a fifty-mile radius, including nurseries located in Sonora and Stockton.  However, Bergantz Nursery is the only bonafide nursery located within the city limits.

The city has established a landscape committee.  The committee’s purpose is to review landscape plans for development within the limits of the city.  The city council and the city administrator would like Commissioner Bergantz to serve on this committee because of his expertise in the area of landscaping.  The committee approves landscape plans for development within the city but does not specify where to purchase landscape materials.  You have enclosed a copy of the city’s landscaping ordinance which the committee must follow when considering applications.

During a telephone conversation, Commissioner Bergantz indicated that his nursery is a retail store and that most of his customers are local homeowners.  He further stated that the landscape plans reviewed by the landscape committee are generally submitted by developers who purchase landscape materials wholesale.  He also noted that the nursery does not enter into landscape contracts and that it has less than a 10-percent share of the landscape material market with respect to landscape materials purchased by developers.

ANALYSIS
The Act does not prohibit Commissioner Bergantz from becoming a member of the landscape committee.  However, Section 87100 does prohibit public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.

An official has a financial interest in a governmental decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official’s immediate family, or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


* * *

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


* * *

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.

(Section 87103(a), (c) and (d).)

Commissioner Bergantz has a financial interest in Bergantz Nursery within the meaning of section 87103.  The nursery is a business entity in which we presume the commissioner has a direct investment worth more than $1,000.  (Section 87103(a).)  As owner of the nursery, the commissioner also has an economic interest on the basis of section 87103(d).  

In addition, the nursery and customers of the nursery are sources of income to the commissioner.  (Section 87103(c).)  Section 82030 provides that a public official’s income includes a pro-rata share of any income of a business entity in which a public official owns a 10-percent interest or greater.  Since the commissioner owns 100 percent of the nursery, 100 percent of the nursery’s income is attributed to him.  Presumably this exceeds $250, which is the threshold for qualifying as a source of income.  Moreover, any customer of the nursery that has paid the nursery $250 or more within 12 months before a governmental decision also qualifies as a source of income to the commissioner.

Bergantz Nursery
Commissioner Bergantz may not make, participate in making, or attempt to use his official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on Bergantz Nursery.

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  The long-standing definition of “foreseeability” is set forth in In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not considered to be reasonably foreseeable.  Reasonable foreseeability is determined at the time a governmental decision is made.

Commissioner Bergantz owns the only nursery within the city limits.  The nursery is a retail store and the majority of its customers are local homeowners.  However, the landscape plans reviewed by the landscape committee are generally submitted by developers who purchase landscape materials wholesale, not retail.  In addition, the nursery does not enter into landscape contracts and has less than a 10-percent share of the landscape material market with respect to landscape materials purchased by developers.

The general rule enunciated in Thorner is that where a business entity in which the official has an economic interest makes a bid on a contract or is preparing to make a bid, a financial effect on the business entity is reasonably foreseeable.  Thus, to the extent that it is substantially likely that Commissioner Bergantz will receive business from applicants submitting a landscape plan either because he intends to seek business with them or because his nursery is the only nursery within the city, it would be reasonably foreseeable that his participation on the landscape committee would financially affect his business.

Based on the facts set forth above, it does not appear that it is substantially likely that the commissioner will receive business from participating in landscape committee decisions   First, he has given no indication that he intends to seek business from the applicants.   Second, it is not substantially likely that the nursery will receive business on the basis that it is the only nursery within the city since most of the applicants purchase landscape materials wholesale.  Thus, it does not appear to be reasonably foreseeable that his participation in many landscape committee decisions would financially affect Bergantz Nursery.  However, he must analyze each governmental decision to determine whether it is reasonably foreseeable at the time a decision is made whether his business interests will be affected.  For example, if a landscape committee decision will affect the number of residences built within the city, it would be reasonably foreseeable that the nursery, which derives most of its business from residential landscaping, would be affected.

If the commissioner finds that it is reasonably foreseeable that his nursery will be financially affected by a landscape committee decision, he must disqualify himself from the decision if the effect is material.  When an official has an economic interest in a small business entity indirectly involved in a governmental decision, the appropriate standard for determining materiality is set forth in Regulation 18702.2(g) (copy enclosed).

Customers of Bergantz Nursery
Commissioner Bergantz may also not make, participate in making, or attempt to use his official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on customers of Bergantz Nursery who are sources of income of $250 or more within the previous 12 months of a landscape committee decision.

If an applicant submitting a landscape plan is a source of income to the commissioner, it is reasonably foreseeable that a decision by the Landscape Committee will financially affect this source of income.  The effect on an official’s source of income must be material in order to require disqualification.  Regulation 18702.1(a) provides that the effect of a decision on a source of income is deemed material when the source of income is directly before the official’s agency as an applicant or as the subject of the decision.  Thus, the commissioner must disqualify himself from participating in a governmental decision by the landscape committee if the applicant is a source of income to the official of $250 or more within the previous 12 months.

A customer or source of income to Commissioner Bergantz may also be indirectly affected by a landscape committee decision.  Whether the effect of a decision on a source of income indirectly affected by a decision is material depends on whether the source of income is a business entity or an individual.  If the source of income is a business entity, the standards set forth in Regulation 18702.2 must be applied to determine materiality.  To determine materiality as to an individual, the criteria delineated in Regulation 18702.6 must be applied.  (Copies enclosed.)

As indicated above, a public official may still participate in a decision which will have a material financial effect on a source of income if the decision will have a similar effect on the “public generally.”  For the public generally exception to apply, a decision must affect the official’s source of income in substantially the same manner as it will affect a significant segment of the public.  (Regulation 18703.)

Section 87103.5 provides a very specific “public generally exception” for retail businesses where customers of the business constitute a significant segment of the public, and the income received from the specific source of income involved in the decision is not distinguishable from other retail customers of the business.  Regulation 18703.5 defines “significant segment” for the purposes of section 87103.5 as follows:

(1)  The retail customers of the business entity during the preceding 12 months are sufficient in number to equal 10 percent or more of the population or households of the jurisdiction; or

(2) The retail customers of the business entity during the preceding 12 months number at least 10,000.

When customers of the commissioner’s nursery are materially affected by a decision before the landscape committee, the commissioner must apply the above standards to determine whether the circumstances surrounding the decision fit within the exception.  Because the City of Angels has a small population of 3,000, it is possible that the exception might apply in this case.  



If you have further questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   Julia Butcher

        Graduate Assistant, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114, Regulation 18329(c)(3).)


�  The term “investment” means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or his or her immediate family.





