                                                                    February 27, 1997

Pilar M. Perry

Vice President

Public Affairs

Watson Land Company

22010 South Wilmington Avenue

Carson, California  94805-2136

 Re:  Your Request for Advice

         Our File No. A-97-038
Dear Ms. Perry:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

I.  QUESTION
Do your activities on behalf of your employer in attempting to influence the outcome of certain building code matters before the City of Carson’s Planning Commission and the Carson City Council constitute a conflict of interest with your duties as the chairperson of a Private Industry Council? 

II.  CONCLUSION
You will not have a conflict of interest under the Act as long as you appear only on behalf of your employer, and do not act or purport to act on behalf of or as the representative of the PIC.

III.  FACTS

You are the Vice President for Public Affairs of the Watson Land Company (“Watson”), a major land developer.  By virtue of that position, you were appointed to the  Private Industry Council (PIC) for the Carson/Lomita/Torrance Consortium (“Consortium”), a joint powers agreement (JPA) agency.  You nominally represent the City of Carson (“City”) on the PIC.  However, the Carson City Council (“Council”) was only one of several government entities with input into your selection.  You were formally appointed to the PIC by the City of Torrance, which is the administrative arm of the JPA and the PIC.  The PIC was formed for the purpose of providing employment and training services to local residents.  You are the Chairperson of the PIC.  As far as you are aware, the PIC does not have any jurisdiction or involvement in the implementation of the City’s zoning, redevelopment plans, or the application of the building codes.  The PIC functions as an independent local government agency, separate from the cities which constitute the consortium.

There is an ongoing controversy about the application of the City Building Code to certain parcels of land (the “controversial parcels”).  The controversial parcels are surrounded on three sides by parcels owned by Watson, your employer.  The Planning Commission recently interpreted the application of the Building Code to the controversial parcels in a way which is generally perceived to be unfavorable to two businesses which operate on the controversial parcels, and which is favorable to your employer, Watson.  The businesses operating on the controversial parcels have publicly stated that the Planning Commission’s interpretation will force them to close or relocate their businesses, actions which would probably result in a loss of local jobs.  The businesses have appealed the Planning Commission’s interpretation to the City Council, which will consider the matter at an upcoming hearing.   

On behalf of Watson, you have contacted city officials and have appeared before the Planning Commission and the City Council urging a result in this matter which will be favorable to Watson.
  You intend to continue doing so.  Another member of the PIC, pointing out that the PIC is intended to create jobs, has asked if your actions on behalf of Watson in this matter constitute a conflict of interest because the final outcome in the matter may result in the loss of local jobs.  You request advice to seek clarification regarding your responsibilities under the Act with respect to your future activities in relation to Watson.

IV.  ANALYSIS
A.  Statement of applicable law. 
The purpose of the Act's conflict‑of‑interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

1. Public official.  

"Public official," for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state of local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)   “Local government agency means a county, city, or district of any kind including a school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)

2.  Reasonably foreseeable material financial effect on a financial interest. 

A public official's financial interest presents a disqualifying conflict of interest if it is reasonably foreseeable that the governmental decision will have a material financial effect on the interest.  "Financial interest" is defined, for purposes of the Act, in Section 87103.  In essence, Section 87103 establishes six kinds of financial interests (see next paragraph).  For purposes of the Act, reasonably foreseeable means a substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a financial effect is material is determined under regulations promulgated by the FPPC. (Regulation 18700 et seq.)

Five of the six kinds of financial interests are specifically enumerated in subdivisions (a)‑(e) of Section 87103:  (a) a business entity in which the public official has an investment of $1000 or more; (b) real property in which the public official has an interest of $1000 or more;  (c) any source of income which aggregates to $250 or more within 12 months prior to the decision; (d) a business entity in which the public official is an officer, director, manager, etc.; and, (e) the donor of gifts to the public official if the gifts aggregate to $250 (currently adjusted for inflation to $290) or more within 12 months prior to the decision.  Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12 month period.  (Section 87103; Regulation 18702.1(a)(4).)    

3. Making, participating in making, or using official position to influence governmental decisions.

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest,”  (Section 87100), and where the governmental decision will have a material financial effect on the interest(s).  (See part A.2, above.)    

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, does any of the following:  

votes on a matter; 

appoints a person; 

obligates or commits his or her agency to any course of action; 

enters into any contractual agreement on behalf of his or her agency; 

or determines not to do anything of these things, unless such determination is made because of his or her financial interest.
  

(Regulation 18700(b).)  

A public official “participates in making a governmental decision,” when, acting within the authority of his or her position, the official does any of the following:  

negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision; 

or, advises or makes recommendations to the decision maker either directly or without significant intervening substantive review, by conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  

(Regulation 18700(c).) 

However, a public official neither makes nor participates in making a governmental decision by doing any of the following: 

Taking actions which are solely ministerial, secretarial, manual, or clerical;

Making appearances as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official's personal interests;

Taking actions relating to his or her compensation or the terms or conditions of his or her employment or contract.  In the case of public officials who are “consultants,” as defined above, this includes actions by consultants relating to the terms or conditions of the contract pursuant to which they provide services to the agency, so long as they are acting in their private capacity.  

(Regulation 18700(d).) 

There are two rules concerning whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(a).)  In that case,   “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”
  

The second rule applies when the relevant governmental decision is within or before an agency other than  the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(c).)  In that case, “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”  (Ibid.) 

B. 
The law applied to your facts.  
1. Public Official.
The PIC is a local government agency;  you are a public official.  See Larsen Advice Letter, No. A-95-101 (advising that a PIC is a local government agency, within the meaning of the Act).    Thus, the Act’s conflict-of-interest provisions apply to you.  

2.  Reasonably foreseeable material financial effect on a financial interest.
The Act seeks to prevent conflicts of interest arising from a public official’s financial interests.  It does not attempt to prevent other kinds of conflicts of interest.  You will not have a conflict of interest under the Act as a result of a policy conflict.  Therefore, you will not have a conflict of interest under the Act arising from any friction which may result from the PIC’s mission to increase employment and the fact that the application of the building codes to the controversial parcels may result in jobs lost to the City.    

However, you potentially have two financial interests at stake in the relevant governmental decisions about the application of the Building Code to the controversial parcels:  

Watson is a source of income to you, within the meaning of the Act (i.e., you have received more than $250 in income in the past twelve months from Watson).  Watson is indirectly involved in the governmental decisions about the application of the building code to the controversial parcels.  (Section 87103(c); Regulation 18702.1(b).) 

You, as a vice president, are an officer of a business entity, Watson, indirectly involved in the governmental decisions about the application of the building code to the controversial parcels.  (Section 87103(d); Regulation 18702.1(b).)  

Thus, you may not make, participate in making, or use or attempt to use your position as chair of the PIC to influence the governmental decisions about the application of the Building Code to the controversial parcels if they will have a reasonably foreseeable material financial effect on Watson.  (Section 87100.)  

Watson is “indirectly involved,” within the meaning of the Act, in the governmental decisions about the application of the Building Code to the controversial parcels.  (Regulations 18702, 18702.1.)  Therefore, Regulation 18702.2, “Material Financial Effect: Business Entity Indirectly Involved in the Decision,” must be applied to determine if there will be a material financial effect on Watson resulting from the decisions about the controversial parcels.  Regulation 18702.2 prescribes alternative tests for materiality, depending upon the nature of the business entity in question.  Subdivision (g) of Regulation 18702.2 probably applies to Watson; this analysis proceeds on that assumption.  However, we strongly advise that you review Regulation 18702.2 in its entirety to ensure that this in fact true.  

Under Regulation 18702.2(g), the effect on Watson will be material if any of the following is true: 

“(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Your request for advice does not include the facts necessary to make this determination.  If you conclude that the governmental decisions about the application of the Building Code to the controversial parcels will result in any of these criteria being satisfied, then you must also conclude that there will be a material financial effect on Watson.  If that is so, you may not make, participate in making, or use your official position to influence these decisions.  

3.  Making, participating in making, or using official position to influence governmental decisions.
The following analysis assumes that the financial effect of the Council’s governmental decisions about the application of the Building Code to the controversial parcels will be material.  

The governmental decisions about the application of the building codes to the controversial parcels rest with the City Council, not the PIC.  You have stated that, as far as you are aware, the PIC does not have any jurisdiction or involvement in the implementation of City’s zoning, redevelopment plans, or the application of the building codes.  The PIC has no governmental decision to make about the interpretation of the building codes as applied to the controversial parcels.  Thus, you will not make, nor participate in making a governmental decision on this matter in your role as chairperson of the PIC.  

The more difficult issue is whether your urging the City Council to reach a particular result in this matter will constitute a conflict of interest with your role as chairperson of the PIC because such urging constitutes using your official position to influence or attempt to influence the decision.  As explained above (see Part IV.A.3, above), there are two rules for determining whether a public official is using or attempting to use his or her official to influence a governmental decision.  The first applies when the governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(a).)  Arguably, a decision before the City Council of Carson is “before your own agency” in the sense that you at least nominally represent Carson on the PIC.  However, reaching such a conclusion, while not entirely far-fetched, would in this case require that we ignore the otherwise legitimate distinction between two local government entities (i.e., the City and the PIC, the latter being a creature of the JPA).  Under these facts, especially the fact that your appointment to the PIC involved input and decision making by government entities besides the City, we do not reach that conclusion.  Therefore, because the relevant governmental decisions are not “before” the PIC, or an agency appointed or subject to the  budgetary control of the PIC, subdivision (c) of Regulation 18700.1 applies.  (See part IV.A.3, above.)  

You have stated that you will be acting on behalf of Watson, your employer, when you urge the Planning Commission and the City Council to reach a particular result in the matter of the application of the building codes to the controversial parcels.  If you act on behalf of Watson only, and do not act or purport to act on behalf of or as the representative of the PIC, then you will not be impermissibly using or attempting to use your position as chair of the PIC to influence the Planning Commission’s or the City Council’s decisions.  (Regulation 18700.1(c).)   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   John Vergelli

        Staff Counsel, Legal Division

SGC:JV:ak

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  In your request for advice, you enclosed copies of two newspaper articles which, in your words, “help explain the circumstances.”   We have incorporated many of the facts stated in the two newspaper clippings into the following statement of facts, and have given those facts the same weight as the facts stated in your letter.  


� Commission regulations prohibit the staff from giving advice relating to conduct which has already occurred.  (Regulation 18329(b)(8)(A).)  The advice in this letter applies only to your future activities.


�  When the determination not to act occurs because of the official's  financial interest, the official's determination must be accompanied by disclosure of the financial interest, made part of the agency's official record, or made in writing to the official's supervisor as provided in Regulation 18730(b)(10), to the appointing power, or to any other person specified in a Conflict of Interest Code adopted pursuant to Section 87300.


�  However, an official is not attempting to use his or her official position to influence a governmental decision within or before his or her own agency, or an agency appointed by or subject to the budgetary control of his or her agency, if he or she does any of the following:





Appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.  An official's "personal interests" include, but are not limited to, an interest in real property which is wholly owned by the official or members of his or her immediate family; a business entity wholly owned by the official or members of his or her immediate family; or, a business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.


Communicates with the general public or the press;


Negotiates his or her compensation or the terms and conditions of his or her employment or contract.


Prepares drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before any agency.  However, this provision applies only if the official has no other direct oral or written contact with the agency with regard to the client's proceeding before the agency except for necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official.


Appears before a design or architectural review committee or similar body of which he or she is a member to present drawings or submissions of an architectural, engineering or similar nature which the official has prepared for a client if the following three criteria are met:  (A)  The review committee's sole function is to review architectural or engineering plans or designs and to make recommendations in that instance concerning those plans or designs to a planning commission or other agency;  (B)  The ordinance or other provision of law requires that the review committee include architects, engineers or persons in related professions, and the official was appointed to the body to fulfill this requirement; and  (C) The official is a sole practitioner.


(Regulation 18700.1(b).)  





