                                                                    February 28, 1997

Joel S. Gambord

16250 Greenwood Lane

Monte Sereno, California  95030-3053

 Re:  Your Request for Advice

         Our File No. A-97-042
Dear Mr. Gambord:

This letter is a response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.   May you participate in a decision to amend the City of Monte Sereno’s Historic Preservation Ordinance so that properties proposed to be listed on the city’s heritage inventory may only be listed if the property owner voluntarily agrees to such designation?

2.  May you participate in a decision to amend the ordinance so that the owners of properties presently on the inventory are granted the opportunity to request that their property be removed from the inventory?

3.  After amendments to the ordinance have been fully considered and adopted or rejected, may you participate in decisions pertaining to the inclusion or exclusion of specific residences from the inventory? 

CONCLUSIONS
1.  You may participate in the decision so long as there is no reasonably foreseeable material financial effect on your personal residence.

2.  You may not participate in decisions to amend the ordinance to allow owners of 

properties currently in the inventory to petition the city for removal from the inventory since you

would be deemed to be materially financially affected by the decision by virtue of your real property interests. 

3.  After amendments to the ordinance have been fully considered and adopted or rejected, you may participate in decisions pertaining to the inclusion or exclusion of other residences from the inventory under the city’s ordinance, so long as the decisions do not have a reasonably foreseeable material financial effect on your residence. 

FACTS
You are a newly elected councilmember in the City of Monte Sereno.  You own a home in the city.  The city is contemplating amendments to its Heritage Preservation Ordinance.  The existing ordinance establishes a process for the city to identify and preserve properties of historical significance by placing them on a heritage resources inventory.  There are approximately 1,250 parcels within the city, which parcels are exclusively zoned for residential use.  Three of these parcels are presently identified on the city’s inventory, including your home.  Approximately 30 other parcels may qualify for future consideration for inclusion in the inventory.  Development restrictions, including a required special use permit, regulate alterations to any property on the city’s inventory.  

In June 1996 the City of Monte Sereno polled six local real estate companies to determine whether listing a house on the heritage inventory affected its value and marketability.  Two companies indicated that a parcel on the inventory became more valuable while two indicated that the property was made less valuable, though none measured the anticipated financial effect.  One company indicated that there was no effect on value but that it is easier to sell the property.  One company indicated that there was no effect on value but that it was harder to sell the property. 

The city is now considering amending its heritage preservation ordinance.  Principally two changes are to be considered.  First, it is proposed that the ordinance be amended so that properties may only be listed on the heritage inventory if the property owner voluntarily agrees to such designation.  Second, it is proposed that the ordinance be amended so that the owners of properties presently on the inventory shall be granted the opportunity to request that their property be removed form the inventory.   

    CONFLICT-OF-INTERESTS ANALYSIS
1.  Economic Interests
The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their 

own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a councilmember of the City of Monte Sereno, you are a "public official" for purposes of the Act.  (Section 82048.)

Section 87103 specifies, among various financial interests, that a public official has a financial interest in a decision if it is reasonably foreseeable that it will have a material financial effect, distinguishable from the effect on the public generally, on any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  (Section 87103(b).)  You own a personal residence in the City of Monte Sereno, and presumably your interest in the property is worth at least $1,000.  Therefore, you may not participate in any decision that will have a reasonably foreseeable and material financial effect on your real property.

2.  Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

You ask about various decisions pertaining to amendments to the city’s historic preservation ordinance.  Your personal residence is one of three properties currently listed on the historic preservation inventory.  Therefore, it appears reasonably foreseeable that decisions pertaining to the ordinance could affect your real property interests. 

3.  Materiality
To be disqualified, your real property interests must also be materially financially affected.  The Fair Political Practices Commission (“Commission”) has adopted guidelines to determine whether a financial effect is material, depending on the specific circumstances of each decision.  The test to determine materiality differs depending on whether the economic interest of the official is directly or indirectly affected by the decision.

One of the questions you ask is whether you may participate in a decision to amend the ordinance so that the owners of properties presently on the inventory shall be granted the opportunity to request that their property be removed from the city’s inventory.  As noted above, only three properties are currently listed on the inventory, and yours is one of them.  Under these facts, it appears that your property will be directly involved in the decision to amend the ordinance.  An official's real property is directly involved in a decision if the decision involves 

the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the official's property in which the official has a direct or indirect interest of $1,000 or more.   (Regulation 18702.1(a)(3)(A).) 

The decision will set a new standard for inclusion or exclusion in the inventory.  We interpret this to mean, under these facts, the inclusion or exclusion of property in a historical preservation district.  Therefore, we conclude the decision essentially involves the inclusion or exclusion of your property in the district since, at the time the decision is made, it will only provide you and two other property owners an opportunity to remove your property from the inventory.  Therefore, we conclude that the effect on your  property is deemed to be material and unless there will be no financial effect on your real property you may not participate in the decision.  (Regulation 18702.1(c)(2).)

You also ask: 1) Whether you may participate in decisions to amend the City of Monte Sereno’s historic preservation ordinance so that properties currently not listed may only be listed on the city’s heritage inventory if the property owner voluntarily agrees to such designation, and 2) If,  after amendments to the ordinance have been fully considered and adopted or rejected, you participate in decisions pertaining to the inclusion or exclusion of other properties from the inventory.

These decisions appear to impact your property indirectly.  For example, as to the first decision, since your property is already listed in the inventory, the decision could only impact your property if the value of your property would be impacted by the decision to give others a choice to opt out of the inventory.   As to the second question, it appears that decisions impacting others’ property will only impact you indirectly. 

Regulation 18702.3 provides threshold amounts that must be considered when an official’s property is indirectly affected by a decision.  Regulation 18702.3 provides, in pertinent part, that:

1.  The effect of a decision on real property in which an official has an economic interest is material if the real property in which the official has an interest is within a radius of 300 feet unless the decision will have no financial effect upon the official’s real property.  (Regulation 18702.3(a)(1).)

2.  The effect of a decision on real property in which an official has an economic interest is material if the decision involves construction of, improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.  (Regulation 18702.3(a)(2).)

3.  The effect of a decision on real property in which an official has an economic interest is material if the real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the 

boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of either $10,000 or more on the fair market value of the real property in which the official has an interest and will affect the rental value of the property by $1,000 or more per 12-month period.  (Regulation 18702.3(a)(3).)

4.  For decisions that may affect an interest in real property but which do not involve a subject property from which the distances can be determined, the monetary standards described above in No. 3 also apply.  (Regulation 18702.3(c).)

Therefore, if your residence is more than 300 feet but within 2,500 feet from another property which is being considered for inclusion in the inventory, you must disqualify yourself from participating in the decision if it would materially increase or decrease the fair market value of your real property by $10,000 or more, or the rental value of the property by at least $1,000 in a 12‑month period.  A similar threshold will apply with respect to decisions from which there is no measurable boundary.  This would be the case, for example, with respect to decisions to permit owners a choice as to whether they want their property on the inventory or not. 

In your letter, you indicate that in June 1996 the city polled six local real estate companies to determine whether listing a house on the heritage inventory affected its value and marketability.  Two companies indicated that a parcel on the inventory became more valuable while two indicated that the property was made less valuable, though none measured the anticipated financial effect.  One company indicated that there was no effect on the value but that it is easier to sell the property.  One company indicated that there was no effect on the value but that it was harder to sell the property.  You suggest that since there is no conclusive result, the effect cannot be measured and ask for guidance on measuring materiality. 

In determining whether a decision will have a material financial effect on your real property, you should first consider that the regulation contemplated both positive and negative impacts.  Therefore, two competing appraisals would not have the effect of canceling each other out.  In addition, a general polling as to financial effects does not suffice.  You should focus on whether the particular appraisal considers the effects of the particular decision and whether the 

factors set forth in Regulation 18702.3(d) are considered.  Regulation 18702.3(d) requires consideration of:

1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

3.  Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

An appraisal conducted by a disinterested and otherwise qualified real estate professional, who considers the factors listed in Regulation 18702.3(d), will be considered a good faith effort to assess the materiality of pending governmental decisions indirectly affecting a public official's property.  (Confer Advice Letter, No. A‑94‑345; Chiozza Advice Letter, No. A‑94‑114; Stone Advice Letter, No. A‑92‑133a.)  However, a decision to participate based on an appraisal will not result in a violation of the Act if and only if the official makes the ultimate factual determination that the appraisals are reliable and correct.  Thus, if an official’s  reliance on the appraiser’s opinion is unreasonable, the official may be in violation of the Act if he or she participates in the decisions.  This could result because the Commission cannot make the factual determination as to the potential financial effect on a public official's property or evaluate the accuracy of appraisals.  (Diaz Advice Letter, No. A‑95‑143.)  As a result, any immunity that flows from the submission of an appraisal is only applicable to the extent that the underlying facts are accurate.   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   Luisa Menchaca

        Senior Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





