                                                                    March 17, 1997

Susan Brown

8256 Mercer Way

Fair Oaks, California  95628

 Re:  Your Request for Advice

         Our File No. A-97-057
Dear Ms. Brown:

This letter is a response to your request for advice regarding the post-employment provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  How will the Act’s revolving door provisions affect your post-government employment activities?

2.  How will the Act’s revolving door provisions affect your lobbying activities?

CONCLUSIONS
1.  The Act's revolving door provisions prohibit former employees from influencing the actions of their former agency under specified circumstances.  

For one year after leaving state employment you may not represent any other person for compensation before the California Energy Commission (“CEC”).  This prohibition would preclude you from making any formal or informal appearance, or any oral or written communication, if the appearance or communication is for the purpose of influencing the CEC’s legislative or administrative action.  The prohibition includes lobbying the CEC or influencing the CEC’s proceedings concerning policy reports and any other proceeding of a regulatory nature.  The prohibitions also include proceedings involving licenses. 

The permanent ban prohibits your involvement in any licensing proceeding, or specific matter between two parties, in which you participated while at the CEC.  You are prohibited from participating in such licensing proceedings at the CEC or any other state agency.  The permanent ban is not applicable to the Legislature.   

2.  The Act’s revolving door restrictions do not prohibit you from registering as a lobbyist or from lobbying the Legislature or the Governor as long as in the conduct of your duties, you do not attempt to influence the action of the CEC as discussed above in Conclusion No. 1. 

FACTS
You have served the CEC for approximately 20 years.  In your current position, you serve as the Deputy Division Chief for the Energy Forecasting Division of the CEC.  You are a designated employee.  You have administrative responsibility for managing the day-to-day operations of a technical division responsible for long-range energy forecasting, energy market analysis, fuels price and supply forecasting, and evaluation of new electric resources and conservation programs.  

During the past five years, you have been a participant (and primarily responsible as a manager who supervised staff who actively participated) for the development of at least two policy reports: the 1993 and 1995 Fuels Reports, and the Commission’s Energy Shortage Contingency Plan.  While the CEC also issues Electricity Reports, you have not been an active participant nor have you directly supervised staff in these proceedings.  Generally, these reports involve reports required by law, Public Resources Code Sections 25000 et seq.  Public proceedings concerning the preparation of these general policy reports are held.  These public proceedings are conducted by CEC committees, composed of two commissioners, and are adopted by a public hearing before the full CEC.  

You have also served as the policy adviser to a CEC commissioner, assisting in the development of the CEC’s 1993 appliance efficiency standards.  In addition, during the early 1980's, you participated as a policy advisor in a rulemaking proceeding to develop criteria for local grants and loans under the CEC’s Schools and Hospitals program.

You also participated in a number of power plant licensing proceedings during the 1980's.  These proceedings have been before administrative law judges or hearing officers.  Since the advent of electric industry restructuring, few siting cases are being filed before the CEC presently. 

You are considering prospective private employment which would require representation before a number of state administrative agencies on behalf of your employer.  The position would also involve analysis of a wide range of technical and energy policy issues, and possibly lobbying the State Legislature. 

In relation to your future conduct, you are concerned about the following CEC’s proceedings:  (1) Hearings which do not require sworn testimony, are intended to develop 

policies of general application (as opposed to the specific rights of two or more parties in dispute), and result in decisions based on the information placed on the public record;  

(2)  Evidentiary hearings, with sworn testimony, cross-examination, and formal rules of evidence concerning power plant licensing cases before the CEC, where a permit or license is requested by a specific party; and (3)  Proceedings concerning policy reports. 

APPLICABLE LAW
The Act's post-employment restrictions limit the types of contacts a former employee may have with his or her agency.

One-Year “Revolving Door” Ban
Section 87406(d)(1) of the Act provides that no officer or designated employee of a state administrative agency:  

" ... for a period of one year after leaving office or employment, shall, for

compensation, act as agent or attorney for, or otherwise represent, any 

other person, by making any formal or informal appearance, or by making

any oral or written communication, before any state administrative agency,

or officer or employee thereof, for which he or she worked or represented

during the 12 months before leaving office or employment, if the appearance

or communication is made for the purpose of influencing administrative or

legislative action, or influencing any action or proceeding involving the 

issuance, amendment, awarding, or revocation of a permit, license, grant,

or contract, or the sale or purchase of goods or property."

Pursuant to section 87406, for one year after a designated employee leaves his or her agency, the employee may not, for compensation, act as representative or agent for any person before his or her agency for the purpose of influencing administrative or legislative action or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  (Section 87406.)

“Influencing legislative or administrative action” includes influencing by any means, including but not limited to the provision or use of information, statistics, or analyses.  (Section 82032.)  “Administrative action” is defined in section 82002 as the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding.

With respect to the CEC, we have previously advised in the Epstein Advice Letter,

No. A-90-306, that proceedings concerning the CEC’s adoption of reports related to the state energy policy (the Biennial Reports, the Fuels Reports, the Electricity Reports, and the Conservation Reports) may have a regulatory effect.  We advised that this type of proceeding is not specifically excluded from the definition of administrative action.
  Therefore, we concluded that efforts to influence the content or adoption of the reports were considered payments to influence administrative action.  The letter also concluded that proceedings concerning changes to the state building and appliance efficiency standards contained in the California Code of Regulations involved administrative action.

In determining whether other proceedings are quasi-legislative, the Commission  has considered relevant whether the action taken involved “an orientation towards a future event, “ or “rules and regulations which establish standards for future conduct” to which a private party must conform in the future.  (In re Leonard (1976) 2 FPPC Ops. 54; Erickson Advice Letter, 

No. A-90-537.)  However, as a threshold matter, matters that are quasi-judicial are not quasi-legislative.  (See, In re Evans (1978) 4 FPPC Ops. 84.)  Thus, for example, adjudicatory proceedings such as licensing or permit proceedings are not considered administrative action.  (Epstein Advice Letter, supra.)

Section 82037 defines “legislative action” as the drafting introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his or her official capacity.  “Legislative action” also means the action of the Governor in approving or vetoing a bill. 

A designated employee’s state administrative agency means the agency for which he or she worked, or any board or commission under the agency’s control.  (Grimm Advice Letter,

No. I-96-114; Gould Advice Letter No. A-96-077.)   Thus, generally, a designated employee is not restricted by section 87406 from lobbying the Legislature or Governor regarding legislation.  (Witherspoon A-94-371; Craven Advice Letter, No. A-93-057.)  In addition, a former employee is not prohibited from influencing administrative action of agencies not under the control of his or her agency.  (Monagan Advice Letter, No. A-93-473.)

The Commission has advised that a former agency official may draft proposals on a client's behalf to be submitted to the agency so long as the former employee is not identified in connection with the client's efforts to influence administrative action.  (Cook Advice Letter, No. A‑95‑321; Harrison Advice Letter, No. A‑92‑289.)
  Similarly, the ex‑employee may use his or her expertise to advise clients on the procedural requirements, plans, or policies of the employee's former agency so long as the employee is not identified with the employer's efforts to influence the agency.  (Perry Advice Letter, supra.)

In addition, communications with an agency that are not for the purpose of influencing administrative or legislative action are not restricted by section 87406.  For example, an ex‑employee can attend informational meetings with the agency, or request information from the agency concerning existing laws, regulations, or policies, so long as the employee does not attempt to influence administrative or legislative action.  (See Bagatelos Advice Letter,

No. I‑91‑202; and Regulation 18202(a)(1).)

Certain other informal contacts may not be considered influencing.  For example, an ex‑employee may request information concerning anything that is a matter of public record, such as existing laws, regulations, or policies.  (Tobias Advice Letter, No. A-96-089; Harrison Advice Letter, supra.)  Further, an ex‑employee may attend informational meetings or public forums if the attendance is not for the purpose of influencing agency actions.  (Craven Advice Letter, supra.)

Permanent Ban on "Switching Sides"
Sections 87401 and 87402 provide an additional restriction on the post‑governmental employment activity of former public officials that may apply even where section 87406 does not, or where the one year prohibition in section 87406 has run.  They provide:

“No former state administrative official, after the termination of his

or her employment or term of office, shall for compensation act as

agent or attorney for, or otherwise represent, any other person (other 

than the State of California) before any court or state administrative 

agency or any officer or employee thereof by making any formal or

informal appearance, or by making any oral or written communication

with the intent to influence, in connection with any judicial, quasi‑

judicial or other proceeding if both of the following apply:

(a) The State of California is a party or has a direct and substantial 

interest.

(b) The proceeding is one in which the former state administrative

official participated.”  (Section 87401.)

“No former state administrative official, after the termination of his

or her employment or term of office shall for compensation aid, advise,

counsel, consult or assist in representing any other person (except the

State of California) in any proceeding in which the official would be

prohibited from appearing under Section 87401.”  (Section 87402.)

The permanent ban of sections 87401 and 87402 applies only to judicial, quasi‑judicial, or other proceedings before any court or state administrative agency in which a former employee participated while at his or her former agency.  Section 87400(a) expressly defines "state administrative agency" to exclude the Legislature.  (Sanford Advice Letter, No. A-85-182.)

Section 87400(c) defines "judicial, quasi‑judicial or other proceeding" to include:

“[A]ny proceeding, application, request for a ruling or other

determination, contract, claim, controversy, investigation, charge,

accusation, arrest or other particular matter involving a specific party

or parties in any court or state administrative agency, including

but not limited to any proceeding governed by Chapter 5 (commencing

with Section 11500) of Division 3 of Title 2 of the Government Code.”  (Emphasis added.)

An official is considered to have "participated" in a proceeding if he or she took part in the proceeding "personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information."  (Section 87400(d).)  This covers any proceeding in which any employee has actually participated while at his or her former agency, as well as any proceeding which he or she supervised.  (Brown Advice Letter, No. A‑91‑033.) 

Under section 87400(c) set forth above, a “proceeding” includes any particular matter involving a specific party or parties in a state administrative agency.  Proceedings that are regulatory or general in nature are not a  “proceeding” for purposes of section 87401 since there is no specific party involved.   (Chalfant Advice Letter, No. A-92-509.)  Sections 87401 and 87402 prohibit participation in the same proceeding in which an official participated as a state employee, but does not restrict his or her ability to participate in new proceedings.  (Leslie Advice Letter, No. I-89-649.) 

ANALYSIS

We now proceed to the specific issues addressed in your letter.  Keep in mind that advice about the revolving door provisions is entirely dependent on the individual circumstances of any contact between an agency and the agency's former employee.  If you have questions about specific incidents, we encourage you to seek further advice.  

One-Year Ban
1.  What are the restrictions applicable to you during the 12-month period after leaving state employment?
You are a designated employee at the CEC.  As such, after leaving state employment, you are subject to the revolving door prohibitions contained in section 87406 for one year.  Your “state administrative agency” means the CEC and any board or commission under the CEC’ control.  (Grimm Advice Letter, supra; Gould Advice Letter, supra.)  

You may not, for compensation, appear before or communicate with your former agency to influence:  (1) Any administrative or legislative action or (2) Any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property by the CEC.

2.  Does the one-year ban apply to the policy reports and other CEC proceedings?

You have been directly responsible for the development of various CEC policy reports. 

Therefore, you ask whether you may appear before the CEC in public rulemaking and public proceedings of general application (e.g. general reports that establish policies which apply to one or more parties, such as the CEC’s 1997 Fuels Report, the 1997 Electricity Report, and the next Energy Development Report).  We have previously advised that these CEC reports involve administrative action.  (Epstein Advice Letter, supra.)  Therefore, consistent with the conclusions reached in Esptein, you may not for one year after leaving state employment communicate with the CEC concerning the reports and similar hearings intended to develop policies of general application.  

The one year ban does not prevent you from participating in adjudicatory or quasi-judicial proceedings as an expert technical witness before your former agency during the 12-month period.  However, you may not participate if the prohibitions of sections 87401 and 87402 apply to you as discussed below.

You stated that the CEC is responsible for power plant licensing where a permit or license is requested by a specific party.  Decisions regarding licensing are specifically referenced in section 87406(d)(1).  Thus, you would be prohibited from representing any other person, by making any oral or written communication for the purpose of influencing any action or proceeding involving the described licensing proceedings before the  CEC for one year after leaving office.  (Section 87406(d)(1).)

3.  May you initiate informal discussions or meetings with CEC staff to identify issues for fact-finding purposes?
No.  The statute specifically states that the former state official may not have any contact with any officer or employee of the official's former agency for any of the prohibited purposes. The prohibitions include any oral or written communication.  Therefore, you may not personally present factual information to the CEC and are restricted from submitting factual information relating to legislative or administrative action or one of the enumerated proceedings.  For example, you may not identify yourself on any documents required for processing a license. (Tobias Advice Letter, supra; Cook Advice Letter, supra.)  You may not communicate with the CEC in regards to any specific compliance documents and routine follow‑up.  (Craven Advice Letter, supra.) 

You may receive general information concerning anything that is a matter of public record, such as existing rules or regulations, but you may not act as a liaison for a specific request pending before the CEC.  (Tobias Advice Letter, supra.)   You may also use your expertise to advise your employer on the procedural requirements of proceedings before the CEC so long as you are not identified with your employer's efforts to influence the agency.  (Perry Advice Letter, supra.)

4.  May you participate in meetings or discussions with parties (other than the CEC) concerning the substantive issues before the CEC?

Yes.   You may not have prohibited contact with any employee or officer of the CEC, regardless of whether you actually supervised the employee or official.  However, contacts with other parties are not included in the prohibition.

5.  Is your attendance or participation in meetings with Commissioners or their personal advisers allowed if the intent is not to influence a policy outcome?  

You may carry on a social conversation with CEC employees if the conversation is not intended to influence administrative or legislative action.  (Tobias Advice Letter, supra.)  As discussed above, you may not participate in conversations or meetings with CEC staff or commissioners  if the conversations are for the purpose of influencing administrative or legislative action or an enumerated proceeding.  (Craven Advice Letter, supra.)

 Whether a particular meeting or conversation is for the purpose of influencing legislative action will depend on the individual facts of the case.  For instance, if the employee attends a public meeting with numerous other attendees where there are several topics discussed, it may be possible to infer that mere attendance is not for the purpose of influencing the agency's action.  Conversely, where there is a small meeting to discuss a particular administrative or legislative action, it may be inferred that the ex‑employee's mere presence at the meeting is intended to influence agency action.  Therefore, whether the ex‑employee may attend such a meeting depends greatly on the facts of that particular meeting and the ex‑employee's intentions in attending the meeting.  We are unable to give you advice on when such a contact might be prohibited absent additional facts.

Permanent Ban
What are the permanent restrictions applicable to you?

As a former public employee, you would be subject to the permanent ban in sections 87401 and 87402 if, as part of your official responsibilities, you participated in any judicial, quasi‑judicial, or other proceeding in other than a purely clerical, secretarial, or ministerial capacity.  (Section 87400(b).)  

You may not aid, advise, counsel, consult or assist in representing any other person with the intent to influence the outcome of a proceeding in which you participated.  (Section 87402.)  This means that you may not work on proceedings which you may have participated in at the CEC and may not assist or advise other persons on such matters.  You are deemed to have “participated" in any proceeding which you supervised or which was handled by the CEC during your tenure.  (Byrne Advice Letter, supra; Brown Advice Letter, supra.)    

Under section 87400(c), a "proceeding" includes any particular matter involving a specific party or parties in a state administrative agency.  For example, a lawsuit would be considered a judicial, quasi‑judicial or other proceeding involving specific parties.  (Witherspoon Advice Letter, supra.)  In addition, any contractual arrangements between your former agency and a private party would constitute a proceeding in which you participated at the CEC.  You would be permanently prohibited from representing the private party, or assisting in representing that party, before any state administrative agency regarding the contracts. 

While the proceeding concerning the policy reports and the other hearings held to establish policies of general application are considered administrative action, and you may not influence those decisions for one year, the permanent ban does not apply, provided they do not involve specific parties.  (Section 87400(c).)  The permanent ban does apply to any licencing proceedings in which you participated at the CEC. 

Registration as a Lobbyist
The Act’s revolving door restrictions do not prohibit you from registering as a lobbyist, or from lobbying the Legislature or the Governor so long as in the conduct of your duties, you do not attempt to influence your former agency.  Thus, lobbying the Legislature or Governor regarding legislation is not generally restricted by section 87406.  (Witherspoon Advice Letter, supra.)  As far as influencing administrative action, the one‑year ban of section 87406 only prohibits you from appearing before or communicating with the state agency for which you worked. 

The permanent ban of sections 87401 and 87402 applies only to judicial, quasi‑judicial, or other proceedings before any court or state administrative agency in which you participated while at the CEC.  Section 87400(a), however, expressly defines "state administrative agency" to exclude the Legislature.  In addition, developing legislative proposals would not be "judicial or quasi‑judicial" proceedings.  (Witherspoon Advice Letter, supra.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   Luisa Menchaca

        Senior Staff Counsel, Legal Division

SGC:LM:ak

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Regulation 18202 states:





“(a)  A proceeding of a state agency is not a quasi�legislative proceeding for 


the purposes of Government Code Section 82002 if it is any of the following:


(1)  A proceeding to determine the rights or duties of a person under existing


laws, regulations or policies.


(2)  A proceeding involving the issuance, amendment or revocation of a permit


or license.


(3)  A proceeding to enforce compliance with existing law or to impose sanctions


for violations of existing law.


(4)  A proceeding at which an action is taken involving the purchase or sale of


property, goods or services by such agency.


(5)  A proceeding at which an action is taken which is ministerial in nature.


(6)  A proceeding at which an action is taken awarding a grant or contract.


(7)  A proceeding involving the issuance of a legal opinion.”  (Emphasis added.)





�  The inclusion of the ex-employee’s name on the employer’s normal letterhead will not constitute an appearance before or communication to the employee’s former agency.  (Perry Advice Letter, No. A-94-004.) 





