                                                                    March 6, 1997

Sheri D. Ungar

Assistant City Attorney

City of Burbank

275 E. Olive Avenue

Post Office Box 6459

Burbank, California  915150-0459

 Re:  Your Request for Advice

         Our File No. A-97-067
Dear Ms. Ungar:

This letter is a response to your request on behalf of Michael Cusamano for advice regarding the provisions of the Political Reform Act (the “Act”).
 

I.  QUESTION
May Mr. Cusumano participate in making and vote on recommendations to the City Council regarding all or part of the seismic retrofit ordinance?
II.  CONCLUSION
Mr. Cusumano’s real property interests present a disqualifying conflict of interest with regard to the upcoming recommendations on the seismic retrofit ordinance.  

III.  FACTS
Mr. Cusumano is a member of the City of Burbank  (the “City”) Board of Building and Fire Code Appeals (the “Board”).  The Board, created by City ordinance, consists of five persons who are appointed by the City Council.  Since the Board may make final governmental decisions and its recommendations, albeit very limited in number, have been routinely and regularly followed by the City Council, your office is of the opinion that Board members are public officials within the meaning of the Act.

     Next month, the Board will be considering revisions to the Burbank Building Code related to seismic retrofitting of potentially hazardous structures.  The Board will consider the matter and make recommendations to the City Council, which makes the final decision on the proposed ordinance.

     The proposed ordinance, drafted by the City's Building Division, addresses five categories of buildings that are considered high risk but that are not addressed by existing retrofit ordinances.  One of the five types of buildings includes special movement resisting frame (“SMRF”) buildings.  As to SMRF buildings, the ordinance in its draft form, requires structural inspections and appropriate repairs.  The Building Division estimates that there are approximately 100 SMRF buildings in the City of Burbank.  All of these buildings would be subject to the mandatory seismic retrofit requirements of the ordinance, as proposed.  The required inspections will cost approximately $1,000 to $2,000 per connection and the required repairs will cost approximately $2,000 to $20,000 per connection.  Each building can have numerous connections.

Although the proposed ordinance would be generally applicable throughout the City, it only applies to several limited types of construction.  Given the number of property owners, home owners, households or businesses affected by the ordinance, you are of the opinion that they do not appear to constitute a "significant segment" as that term is defined in Section 18703 of the regulations, and that, therefore, the “public generally” exception does not apply here.

Mr. Cusumano, who is the vice president of a property management firm, has ownership interests in approximately 70 buildings located in the City of Burbank.  Although the percentage of the ownership interest in the buildings ranges from l percent to 100 percent depending on the building, each interest is worth more than $1000.  The form of Mr. Cusumano's ownership interest in the 70 buildings also varies.  Many of the buildings are owned in whole or in part by partnerships wherein limited partnership interests are held by a trust of which Mr. Cusumano is both the trustee and the beneficiary.  Mr. Cusumano believes that at least two of the buildings in which he has an ownership interest are SMRF buildings and that these buildings have numerous connections. 

IV.  ANALYSIS
A. 
Introduction. 
The purpose of the Act's conflict‑of‑interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a financial interest in a governmental decision when it is reasonably foreseeable that the decision will have a material financial effect on the financial interest.

B. 
Public Official.  

"Public Official," for purposes of the Act, is defined to include, among others, a member of a local government agency (with certain exceptions not relevant here).  (Section 82048.)   The Board is a “local government agency,” within the meaning of the Act.  (Section 82041.)   The Board makes final governmental decisions (Regulation 18700(a)(1)(A)) and makes substantive recommendations that have been routinely and regularly approved by the City Council (Regulation 18700(a)(1)(C)).  Therefore, Mr. Cusumano’s membership on the Board makes him a public official subject to the Act.  

C. Making, participating in making, or using official position to influence governmental decisions.

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

A public official makes a governmental decision when, among other things, he or she votes on a matter.  (Regulation 18700(b)(1).)  Presumably, the Board will vote on the matter of its recommendation about the seismic retrofitting ordinance.  Thus, Mr. Cusumano will make a governmental decision with regard to the seismic retrofitting ordinance.  

D. 
Reasonably foreseeable material financial effect on a financial interest. 

A public official's financial interest presents a disqualifying conflict of interest if it is reasonably foreseeable that the governmental decision will have a material financial effect on the interest.  "Financial interest" is defined, for purposes of the Act, in Section 87103.  In essence, Section 87103 covers six kinds of  interests (see next paragraph).  For purposes of the Act, reasonably foreseeable means a substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a financial effect is material is determined under regulations promulgated by the FPPC. (Regulation 18700 et seq.)

Five of the six kinds of interests covered by section 87103 are specifically enumerated in subdivisions (a)‑(e):

(
a business entity in which the public official has an investment of $1000 or more; 

(
real property in which the public official has an interest of $1000 or more; 

(
any source of income which aggregates to $250 or more within 12 months prior to the decision; 

(
a business entity in which the public official is an officer, director, manager, etc.; and, 

(
the donor of gifts to the public official if the gifts aggregate to $250 or more within 12 months prior to the decision.

Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12 month period.  (Section 87103; Regulation 18702.1(a)(4).)         

Mr. Cusumano has interests potentially implicated by the Board’s recommendation on the seismic retrofitting ordinance.  He owns interests worth $1,000 or more in at least two SMRF buildings, each of which has numerous welded steel connections.  These two real property interests are covered by the Act.  (Section 87103(b).)  

The next issue is whether the Board’s vote on its recommendation about the seismic retrofitting ordinance will have a financial effect on the real property interests that is both material and reasonably foreseeable.  Focusing first on materiality, the Board’s decision about its recommendation on the seismic retrofitting ordinance does not correspond neatly to any of the types of decisions normally considered to have material financial effects on real property interests.  (Regulation 18702.1(a)(3) (real property interests directly involved in a governmental decision); Regulation 18702.3 (real property interests indirectly involved in a governmental decision).) Therefore, under Regulation 18702.3(c), the materiality standards in Regulation 18702.3(a)(3)(A) and (B) are applied.  Those subdivisions provide that the financial effect of governmental decision on real property is material if the decision affects the fair market value by $10,000 or more or if it affects the rental value by $1,000 or more in a twelve month period.    

You have stated that each of Mr. Cusumano’s SMRF buildings has “numerous” welded steel connections, and that the inspection of each connection will cost $1,000 to $2,000.  Depending upon what “numerous” means, it seems likely that the costs of inspection alone will be significant.  If repairs are necessary, at $2,000 to $20,000 per connection, the costs will escalate rapidly.   Given these costs, it seems quite likely that the standards in Regulation 18702.3(a)(3)(A) and (B) will be met.  

The next issue is whether the financial effects on Mr. Cusumano’s SMRF buildings attributable to the Board’s decision on the seismic retrofitting ordinance recommendation will be reasonably foreseeable.  The Board’s vote will result in only a recommendation, not in a final decision.  The final decision rests with the City Council.  The fact that the Board’s vote results in only a recommendation makes the determination here somewhat more difficult.  However, you tell us that the Board’s recommendations have been routinely and regularly followed by the City Council.  Unless you know of additional facts which indicate with reasonable certainty that this trend will not continue, this history leads us to the conclusion that the Board’s recommendation will carry great weight with the City Council.  Therefore, it is reasonably foreseeable that the Board’s recommendation will materially financially effect Mr. Cusumano’s interests in the two SMRF buildings.  

E. 
Public generally exception. 

For the public generally exception to apply, a “significant segment” of the City would have to be affected in the “substantially the same manner” as is Mr. Cusumano.  In other words, a significant segment would have to be affected by recommendation on the seismic retrofit ordinance in a manner substantially similar to an owner of multiple SMRF buildings.  Given the regulatory definitions of “significant segment” (Regulation 18703(a)(1)(A)-(B)), this indeed seems unlikely.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   John Vergelli

        Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





