                                                                    March 12, 1997

Dave Marsh

CalTrans

1120 N Street, M-S 38

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-97-072
Dear Mr. Marsh:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

I.  QUESTION
As a CalTrans employee whose duties involve a role in decisions about a contract between Thomas Bros. Maps and CalTrans, will you have a disqualifying conflict of interest with regard to that firm if you sell certain information to it as a private business venture?  

II.  CONCLUSION
Yes.  If you sell information to Thomas Bros. Maps, you will have a financial interest, within the meaning of the Act, in that firm because it would be a source of income to you.  Your CalTrans duties include a role in the making of decisions about a contract between Thomas Bros. Maps and CalTrans.  Because your proposed client is directly involved in those decisions, you would be disqualified from performing your job duties with regard to the proposed client.  

III.  FACTS
You are a Transportation Engineer in the Transportation System Information Program (TSIP) for the Office of Highway System Engineering at CalTrans. 

CalTrans has a contract with Thomas Bros. Maps to add CalTrans data items to the Thomas Bros. Maps database, which facilitates CalTrans’ production of maps from the database.  This contract is managed by your boss, Mr. Pertel.  Mr. Pertel is responsible for ensuring successful completion of the contract.  He determines if Thomas Bros. Maps work meets contract criteria, and grants approval to Thomas Bros. Maps’ contract performance.  He has approval authority for at least some degree of contract revision or modification.  You assist Mr. Pertel in the management of the contract.  You check technical aspects of Thomas Bros. Maps’ work and make recommendations to him about whether this work meets contract requirements.  You make your input and recommendations to Mr. Pertel directly.   
As a private business venture, you propose to sell to Thomas Bros. Maps certain information which will allow them to improve their database.  
IV.  ANALYSIS
A. 
Introduction. 
The purpose of the Act's conflict‑of‑interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

B.  Public official.  

The conflict-of-interest provisions apply only to “public officials.”  “Public Official,” for purposes of the Act, is defined to include, among others, every employee of a state agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  You are an employee of CalTrans, a state agency.  Thus, you are a public official for purposes of the Act, and subject to the conflict-of-interest rules.  

C.
Financial interest. 
The conflict-of-interest provisions apply only where a public official has a “financial interest” at stake in a governmental decision in which the public official has a role.  “Financial interest” is defined, for purposes of the Act, in Section 87103.  In essence, the Act covers six kinds of financial interests:

· A business entity in which the public official has an investment of $1000 or more;

· Real property in which the public official has an interest of $1000 or more;  

· Any source of income which aggregates to $250 or more within 12 months prior to the decision; 

· A business entity in which the public official is an officer, director, manager, etc.;  

· The donor of gifts to the public official if the gifts aggregate to $250 or more within 12 months prior to the decision;   

Finally, the public official has a financial interest if the governmental decision will have a “personal effect” on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12 month period.  (Section 87103.)

You propose to sell information to Thomas Bros. Maps which would allow that firm to upgrade the accuracy of its database.  If you make such a sale, Thomas Bros. Maps would become a source of income to you, and you would have a financial interest in Thomas Bros. Maps, within the meaning of the Act.  (Section 87103(c).)  Also, you would have a financial interest in the business entity that you form to carry out your business with Thomas Bros. Maps (and any other clients), even if it is a simple sole proprietorship.  (Section 87103(a), (d).)  Thus, as a result of the proposed business with Thomas Bros. Maps, you would have two financial interests covered by the Act.  The Act would forbid you from making, participating in making, or using your official position to influence or attempt to influence any governmental decisions that would have a material financial effect on either of these interests.  

C. Making, participating in making, or using official position to influence governmental decisions.

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, does any of the following:  

votes on a matter; 

appoints a person; 

obligates or commits his or her agency to any course of action; 

enters into any contractual agreement on behalf of his or her agency, 

or determines not to do anything of these things, unless such determination is made because of his or her financial interest.
  (Regulation 18700(b).)  

A public official “participates in making a governmental decision,” when, acting within the authority of his or her position, the official does any of the following:  

negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision; 

advises or makes recommendations to the decision maker either directly or without significant intervening substantive review, by conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18700(c).)

There are two rules concerning whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(a).)  In that case,   “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”
  

The second rule applies when the relevant governmental decision is within or before an agency other than  the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(c).)  In that case, “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”  (Ibid.) 

Based upon the facts presented in your advice request, you do not make governmental decisions involving Thomas Bros. Maps (See Regulation 18700(b).)  However, you do participate in making those decisions.  Specifically, you advise or make recommendations to the decision maker, Mr. Pertel, directly and without significant intervening substantive review, by making an investigation of Thomas Bros.’ Maps work on the contract.  This investigation requires the exercise of judgment on your part.  The purpose of your input to Mr. Pertel is to influence his decisions about the Thomas Bros. Maps contract approval.  (Regulation 18700(c)(2)(A).)  

Under these facts, you would also be using your official position to influence or attempt to influence Mr. Pertel’s decisions about the Thomas Bros. Maps’ contract.  Regulation 18700.1(a) applies because the decisions are within or before your agency, CalTrans.  Under that regulation, you would be using or attempting to use your position to influence a governmental decision about the Thomas Bros. Maps contract whenever you contact Mr. Pertel about the decisions involving Thomas Bros. Maps’ contract for the purpose of influencing his thinking on those decisions.  This reasoning about using or attempting to use your official position to influence would also apply to any other decisions within or before CalTrans regarding Thomas Bros. Maps to which you might make input for the purpose of influencing the decision.  

If any of these decisions would have a reasonably foreseeable material financial effect (see Part IV.D, below) on Thomas Bros. Maps, you would have a disqualifying conflict of interest.  

E. 
Reasonably foreseeable material financial effect. 

A public official's financial interest presents a disqualifying conflict of interest if it is reasonably foreseeable that the governmental decision will have a material financial effect on the interest.   For purposes of the Act, “reasonably foreseeable” means a substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved. (Regulation 18700 et seq.)

Thomas Bros. Maps is directly involved in the governmental decisions in which you participate and use your official position to influence.  (See Part IV.C, above.)   It is their contract performance which is subject to Mr. Pertel’s approval, after he receives your input.  Thus, the effect of the decisions is considered to be material, and, if you conduct the proposed business with Thomas Bros. Maps, you could not participate in or influence Mr. Pertel’s decisions about Thomas Bros. Maps..  (Regulation 18702.1(a)(1).)  

In addition, the business entity through which you would conduct your business with Thomas Bros. Maps would be indirectly involved in the decisions involving Thomas Bros. Maps. The governmental decisions we have analyzed involve a contract between Thomas Bros. Maps and CalTrans, one to which your business entity would not be a party.  However, we cannot ignore the “real world” impact of decisions involving the interaction of your client, Thomas Bros. Maps, with your employer.  Whether the financial effect of a governmental decision on a business entity indirectly involved in the decision is material depends on the size of the business entity.  (Regulation 18702.2.)  Your business entity would probably be analyzed under subdivision (g) of Regulation 18702.2.
  Under that subdivision, the financial effect of the decision is material if any of the following is true:  

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.  

Your advice request provides insufficient facts with which to make this determination.  If the question remains relevant, you should carefully analyze the impact of the decisions on your business to determine if any of the thresholds are met.   Even if you conclude that the financial effect on your business entity would not be material, you could still not participate in or influence Mr. Pertel’s decisions because a source of income would still be directly involved.  (See above.)  

D. Other considerations.

The proposed business relationship with Thomas Bros. Maps would also result in your disqualification from decisions about Thomas Bros. Maps. under Section 87450.  That provision forbids you from having a role in a governmental decision relating to any contract where you know that any party to the contract is a person with whom you have engaged in any business transaction regarding (among other things) the rendering of goods or services valued at $1,000 or more in the previous 12 months.  (Section 87450.)  Assuming that the information you propose to sell to Thomas Bros. Maps involves $1,000 or more, you would be disqualified from making, participating in making, or influencing governmental decisions about contracts to which Thomas Bros. Maps is a party for a period of twelve months after the sale.   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   John Vergelli

        Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  When the determination not to act occurs because of the official's  financial interest, the official's determination must be accompanied by disclosure of the financial interest, made part of the agency's official record, or made in writing to the official's supervisor as provided in 2 Cal. Code of Regs. Section 18730(b)(10), to the appointing power, or to any other person specified in a Conflict of Interest Code adopted pursuant to Government Code Section 87300.


�  However, a public official neither makes nor participates in making a governmental decision by doing any of the following: 





Taking actions which are solely ministerial, secretarial, manual, or clerical;


Making appearances as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official's personal interests;


Taking actions relating to his or her compensation or the terms or conditions of his or her employment or contract.  In the case of public officials who are ‘consultants,’ as defined above, this includes actions by consultants relating to the terms or conditions of the contract pursuant to which they provide services to the agency, so long as they are acting in their private capacity.  (Regulation 18700(d).)


�  However, an official is not attempting to use his or her official position to influence a governmental decision if he or she does any of the following:





Appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.  An official's "personal interests" include, but are not limited to, an interest in real property which is wholly owned by the official or members of his or her immediate family; a business entity wholly owned by the official or members of his or her immediate family; or, a business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.


Communicates with the general public or the press;


Negotiates his or her compensation or the terms and conditions of his or her employment or contract;


Prepares drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before any agency.  However, this provision applies only if the official has no other direct oral or written contact with the agency with regard to the client's proceeding before the agency except for necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official;


Appears before a design or architectural review committee or similar body of which he or she is a member to present drawings or submissions of an architectural, engineering or similar nature which the official has prepared for a client if the following three criteria are met:  (A)  The review committee's sole function is to review architectural or engineering plans or designs and to make recommendations in that instance concerning those plans or designs to a planning commission or other agency;  (B)  The ordinance or other provision of law requires that the review committee include architects, engineers or persons in related professions, and the official was appointed to the body to fulfill this requirement; and  (C) The official is a sole practitioner.  (Regulation 18700.1(b).)  





�  The analysis in this letter assumes that subdivision (g) applies.  However, you should carefully review Regulation 18702.2 to ensure that this is in fact the case.  





