                                                                    March 20, 1997

Gregory W. Stepanicich

City Attorney

City of Beverly Hills

Richards, Watson & Gershon

Thirty-eighth Floor

333 South Hope Street

Los Angeles, California  90071-1469

 Re:  Your Request for Advice

         Our File No. A-97-085
Dear Mr. Stepanicich:

This letter is a response to your request for advice on behalf of Beverly Hills Mayor Thomas Levyn regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  When a business entity is a de minimis source of income to a law firm in which a public official has a 10 percent or greater ownership interest, does the public official have a conflict of interest in decisions that do not affect the business entity but may affect the value of a residence owned by an officer of that business entity?

2.  Does Mayor Levyn have a conflict of interest in decisions of the city to approve or disapprove plans for either reservoir if the decisions will materially affect the value of the real property owned by the president of Arden Realty?
CONCLUSIONS

1.  Mayor Levyn owns more than 10 percent of the law firm for which he works.  Therefore, Mayor Levyn must disqualify himself from any decisions that will have a reasonably foreseeable material financial effect on either the law firm or any source of more than $250 in income to the law firm within the past 12 months.  

2.  Mayor Levyn does not have a conflict of interest in decisions of the city that will materially affect the value of real property owned by the president of Arden Realty because the president of Arden Realty is not a source of income to Mayor Levyn. 

FACTS
You are the city attorney for the City of Beverly Hills and have been authorized by 

Mr. Thomas Levyn, a member of the Beverly Hills City Council, and currently the city's mayor, to seek formal advice pertaining to the permissibility under the Act of Mayor Levyn's participation in upcoming decisions of the city council regarding the renovation of an existing below-ground water reservoir and the construction of a new above-ground water reservoir on two separate parcels of property owned by the city.

Mayor Levyn is a partner in, and owner of, approximately 25  percent of the law firm of Agapay, Levyn & Halling (the "law firm").  One of the law firm's clients is Arden Realty Group, Inc., a property management firm ("Arden Realty").  The law firm represents Arden Realty in connection with one of the buildings it manages out of a total portfolio of dozens of buildings managed by this client.  The revenue to the law firm from Arden Realty in the past 12 months was $3,005.  An additional $100 is outstanding for current services.  According to Mayor Levyn, this income received from Arden Realty is de minimis compared to the total income of the law firm received from all of its clients.  Mayor Levyn has not personally performed legal services for Arden Realty.  The law firm’s work for Arden Realty has been performed by other attorneys in the law firm.

Arden Realty is a company that is listed on the New York Stock Exchange but is not currently listed on the most recently published Fortune Magazine Directory of the 1,000 largest corporations.  The president of Arden Realty currently owns less than 10 percent of the stock of Arden Realty and is limited by I.R.S. rules from owning more than 13 percent at any one time.

          The president of Arden Realty recently purchased a new residence in the city that is located approximately 270 feet from a parcel of property owned by the city and improved with a small water pump station building.  You believe that the residence is owned by the president of Arden Realty personally and not owned in whole or in part by Arden Realty.  The president of Arden Realty is not personally a client of the law firm.

          The property on which the water pump station is located ("Woodland Property") is planned to be the site of a new above-ground concrete water reservoir.  The proposed reservoir structure will be approximately 20 feet high, 120 feet long and 100 feet wide.  The existing water pump station building will remain on the site.  A portion of the Woodland Property can be seen from the rear of the property owned by the president of Arden Realty.  The city's preliminary plans for the reservoir include extensive landscaping to shield the reservoir from view from the street and surrounding residences.  The reservoir will be engineered to withstand major catastrophes and the site will be improved with special drainage systems so that the reservoir is not anticipated to create any risk of flooding to surrounding properties.   Some construction traffic coming to and from the project will traverse the street in front of the home of the president of Arden Realty.

          In addition, the city is planning to concurrently make improvements to an existing below-ground water reservoir that currently exists on a separate parcel of property that is located approximately 800 feet from the property owned by the president of Arden Realty.  This project will not be viewed from the property owned by the president of Arden Realty and very little construction traffic to and from this site is expected to traverse the roadway in front of his home.
ANALYSIS
Economic Interests
Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know that they have a financial decision.  

An official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official’s immediate family, or on one of several additional economic interests defined in the Act.  These potentially disqualifying economic interests are as follows:

“(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.”  (Section 87103.) 

As the mayor of the City of Beverly Hills, Mayor Levyn is a public official as defined in the Act.  (Section 82048.)  He has the following economic interests that may be affected by governmental decisions:

1.  Investment Interest:  Mayor Levyn is a partner in a law firm with a 25-percent ownership interest in the firm.  Presumably, he has an investment of more than $1000 in the law firm.  Therefore, his interest in the firm constitutes an investment interest as defined in Section 87103(a).  

2.  Source of Income:  Any person or business that has made a payment over $250 to Mayor Levyn individually or to the law firm in the past 12 months is a source of income to Mayor Levyn pursuant to 87103(c).  Income includes a pro-rata share of any income of any business entity in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030.)  Therefore, as a 25-percent owner of the law firm, Mayor Levyn not only receives income from the firm, but also has an interest in the sources of income to the firm.  Thus, where his pro-rata share of the income from any client is $250 or more, he has an economic interest in the client as well.   You have identified Arden Realty as a client of Mayor Levyn’s law firm and a source of over $250 in income to the law firm in the past 12 months.  Accordingly, Mayor Levyn must disqualify himself from any decision that will have a reasonably foreseeable material financial effect on Arden Realty.

3.  Business Entity:  As a partner of the law firm, Mayor Levyn is an officer of, or holds a management position in, a business entity within the meaning of Section 87103(d).  Accordingly, Mayor Levyn may not make, participate in making, or attempt to use his official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on him, or on a member of his immediate family, or on any of the economic interests specified above.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  Each governmental decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official’s economic interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

Material Financial Effect
The Commission has adopted a series of regulations for determining whether the foreseeable financial effect of a decision will be material.  The standards differ depending on the nature of the decision before the official and the economic interest involved.  (Regulation 18702.)  If the economic interest is directly involved in the decision before the official’s agency, Regulation 18702.1 provides that the effect of the decision is deemed to be material.

An economic interest is directly involved in a decision when the economic interest initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)  Thus, where the law firm, or a client of the firm, appears before the city as described in this regulation, Mayor Levyn would be prohibited from participating in the decision.  Moreover, where the law firm, or a client, is not directly affected by the city’s decisions, Mayor Levyn must still disqualify himself if the firm, or a client, will be indirectly materially affected by a decision of the city.  The upcoming decisions regarding the renovation of an existing below-ground water reservoir and the construction of a new above-ground water reservoir on parcels owned by the city do not appear to directly affect the firm or clients of the firm.  

Mayor Levyn may not participate in any decision that indirectly materially financially affects Arden Realty Company or Mayor Levyn’s law firm.  Both of these entities are businesses.  Regulation 18702.2 provides the materiality standard for decisions that indirectly involve business entities.  To apply Regulation 18702.2, you must determine the size of the business entity.  For a company such as Arden Realty, that is listed on the New York Stock Exchange, the effect on the business is considered material if the decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, or will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, or the decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more.  (Regulation 18702.2(a).)  As for the law firm, Mayor Levyn must determine the size of the law firm and apply the proper standard in Regulation 18702.2.

You also asked about the president of Arden Realty Company.  The president owns property within 300 feet and 800 feet from decisions involving city-owned property.  The president owns less than 10 percent of the stock in Arden Realty.  Arden Realty Company is a source of income to Mayor Levyn, however, the president of Arden Realty is not a source of income to Mayor Levyn.  Since the president of Arden Realty is not a source of income to Mayor Levyn, and you have stated that you believe the president’s property is not owned in whole or in part by Arden Realty, the mayor is not prohibited from participating in governmental decisions that may affect the president of Arden Realty.
 

Please keep in mind, however, that Mayor Levyn is prohibited from participating in governmental decisions that will materially financially affect the law firm or Arden Realty Company.  Given that fact, Mayor Levyn must disqualify himself if any of the decisions affecting the president of Arden Realty will have a reasonably foreseeable material financial effect on the law firm or Arden Realty. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Liane Randolph

        Staff Counsel, Legal Division

SGC:LR:ak

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The disqualifying amount of a gift is now $290.  (Regulation 18702.1(a)(1).)


�  In some instances, the Commission has determined that the controlling owner of a business is a source of income to a public official even if the funds actually come directly from the business.  (Ready Advice Letter, No. A-96-317; Talley Advice Letter, No. A-96-204.)  The Commission generally applies this analysis where the business entity is solely owned or closely held.  That does not appear to be the case here.  The president owns less than 10% of a corporation that is traded on the New York Stock Exchange.  While it is unclear how much of a controlling interest, if any, the president has in Arden Realty, it does not appear that the company is solely owned or closely held.





