                                                                     February 25, 1997

James C. Gilley

City Manager

City of Lancaster

444933 North Fern Avenue

Lancaster, California  93534-2461

 Re:  Your Request for Advice

         Our File No. A-97-090
Dear Mr. Gilley:

This letter is a response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1) As Executive Director of the Lancaster Redevelopment Agency, may you participate in a decision to sell certain real property to the Antelope Valley Fair Board of which your wife is a member?

2) As a member of the Antelope Valley Fair Board, may your wife participate in a decision to acquire certain real property from the Lancaster Redevelopment Agency of which you are the Executive Director?

CONCLUSION
1)  Yes, you may participate in the agency’s decision to sell real property to the Antelope Valley Fair Board because salary or reimbursements to your wife from the board are not disqualifying income to you under the Act.

2) Yes, your wife may participate in the fair board decision to acquire real property from the Lancaster Redevelopment Agency, because salary from the agency to you is not disqualifying income to your wife under the Act.

FACTS
You are the Executive Director of the Lancaster Redevelopment Agency (“Agency”) and your wife is a member of the 50th District Agricultural Association, commonly referred to as the Antelope Valley Fair Board (“Fair Board”).  The Agency recently purchased certain real property located North of Avenue H and West of the Antelope Valley freeway in the City of Lancaster.  The Fair Board is considering acquiring this property from the Agency for the purpose of relocating the Antelope Valley Fair from its current location.  The Fair Board owns the property on which the fairgrounds are currently located.

You receive a monthly salary from the City of Lancaster and the Agency.  Your wife does not receive any salary from the Fair Board.  Neither you nor your wife has any financial interest in the subject real property or in any of the property in the surrounding area for a distance of several miles.  Additionally, neither you nor your wife has a financial interest in the property on which the fairgrounds are currently located or in any property in the surrounding area for a distance of several miles.
ANALYSIS
Section 87100 prohibits public officials from making, participating in making, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  As the executive director of the Agency, you are a public official.  Your wife is also a public official as a member of the Fair Board.

An official has a financial interest in a governmental decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official’s immediate family, or on:

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(Section 87103(c).)

Accordingly, neither you nor your wife may make, participate in making, or attempt to use your official positions to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a source of income to you or your wife.

Section 82030 defines income in relevant part as:

“[A] payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem . . . .”

The definition of income also includes community property interest in the income of the spouse.  (Section 82030.)  Thus, you have a financial interest in your wife’s income and she has a financial interest in your income.  However, section 82030 expressly exempts from the  definition of income “. . . salary and reimbursement for expenses or per diem received from a state, local, or federal government agency . . . .”  (Section 82030(b)(2).)  In addition, community property interest in income that is expressly exempted from the Act’s definition of income is also excluded from the statutory definition of income.  (Furhman Advice Letter, No. A-90-180; Settlemire Advice Letter, No. 76-102.)  The Fair Board and the Agency are government agencies.  Therefore, any salary or reimbursements from the Fair Board to your wife do not subject you to disqualification with respect to Agency decisions.  In addition, any salary or reimbursements from the Agency to you do not subject your wife to disqualification with respect to Fair Board decisions. Thus, you may participate in the Agency decision to sell the property and your wife may participate in the Fair Board decision to acquire the property and relocate the fairgrounds.

Please note that neither you nor your wife may participate in any decision which will result in an increase or decrease of personal expenses, income, assets, or liabilities by at least $250 in a 12-month period.  (Regulation 18702.1(a)(4).)  In addition, you may not participate in any decision that would result in the hiring, firing, promoting, demoting, or disciplining of your spouse.  (Regulation 18702.1(c)(1).)  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.






Sincerely,

Steven G. Churchwell

General Counsel

By:  Julia Butcher 

        Graduate Assistant, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





