                                                                    March 27, 1997

Jeffrey R. Epp

City Attorney

City of Escondido

201 North Broadway

Escondido, California  92025

 Re:  Your Request for Advice

         Our File No. A-97-100
Dear Mr. Epp:

This letter is a response to your request for advice on behalf of City Councilmember Keith Beier regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.
May Councilmember Beier, city councilmember for the City of Escondido, vote on the question of whether or not NCCDP may receive Community Development Block Grant funds?

2. May Councilmember Beier participate in city council decisions determining the

allocation of Community Development Block Grant funds which do not directly involve NCCDP?

CONCLUSIONS
3. No.  Councilmember Beier may not participate in a decision directly involving NCCDP.

4. Councilmember Beier may participate in decisions where NCCDP is not directly

involved if there is no reasonably foreseeable material financial effect upon NCCDP.  In addition, where the decisions are interrelated, but separable from the NCCDP decision, a special procedure should be followed as described below.

FACTS
Keith Beier is a city councilmember for the City of Escondido.  Councilmember Beier also owns an insurance agency that sells insurance policies.  The policies are underwritten by large national companies.  Councilmember Beier acts as a broker and receives all payments for policies sold from the national companies, not directly from any of the policyholder organizations.  

One of the organizations which Councilmember Beier has brokered policies to is North County Career Development Program, Inc. (“NCCDP”), a non-profit corporation.  Councilmember Beier has brokered policies for NCCDP for the last 10 years.  NCCDP makes its premium payment of approximately $160,000 to the underwriting company. Councilmember Beier’s brokerage company then receives approximately $8,000 from the underwriting company in commission income.

NCCDP is now applying to be a recipient of federal Community Development Block Grant funds.  Federal Community Development Block Grant funds are made available to communities throughout the United States each year.  In Escondido, dozens of non-profit agencies, including the city itself, seek access to such funds.  The city council, acting on recommendations from a task force and following a process required by federal law, including a public hearing, decides which organizations receive funds, and how much they are to receive of the available amount.

ANALYSIS
Section 87100 prohibits a public official from making, participating in, or attempting to influence a governmental decision
 in which he/she knows or has reason to know he she has a financial interest.  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally,
 on, among other things:

“(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.”  (Section 87103(c). [Emphasis added].)

Any person
 who provided $250 or more in income to Councilmember Beier is considered a source of income.  Regulation 18704.3 defines “commission income” as gross payments received as a result of services rendered as a broker, agent, or other sales person for a specific sale or similar transaction.  Commission income is received when it is paid or credited.  The sources of commission income in a specific sale or similar transaction include:

“(A) The insurance company providing the policy;

(B) The person purchasing the policy; and 

(C) The brokerage firm, agency, company, or other business entity through which the broker or agent conducts business.”  (Regulation 18704.3(c)(1)(A),(B) and (C).)

NCCDP would be a source of income to Councilmember Beier in an amount of over $250 because it is the “person” purchasing the policy.  If the effect of a governmental decision on NCCDP is reasonably foreseeable and material, Councilmember Beier must recuse himself from that decision. Since you have inquired about two different types of governmental decisions - those decisions directly involving NCCDP and those decision regarding other applications for block grants - I will analyze the two types of decisions separately. 

I. Governmental Decision Directly Involving NCCDP

A.  
Materiality
Regulation 18702.1(b) provides when an official’s economic interest is “directly involved”:

“(b) A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the officials’ agency.

(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”

If the city council is deciding whether NCCDP should receive a block grant, NCCDP would be directly involved.  Regulation 18702.1(a)(1) provides that a decision is material if any person who has been a source of income to the official of $250 or more in the preceding 12 months is directly involved in a decision before the official’s agency.  Since the NCCDP has been a source of income to Councilmember Beier in the past 12 months and because the NCCDP is directly involved in a decision before Councilmember Beier’s agency, the materiality standard is meant.  Also, if any other decision concerning the allocation of block grants effectively determines whether NCCDP will receive a block grant, then that decision would directly involve NCCDP. 

B. Foreseeability
An effect on an official’s economic interest is foreseeable when there is a substantial likelihood that it will ultimately occur as a result of a governmental decision.  An effect does not have to be certain to be reasonably foreseeable; however, if an effect is a mere possibility, it is not foreseeable.  (Thorner Opinion, 1 FPPC Ops. 198.)  It is reasonably foreseeable that a grant to NCCDP will financially affect the organization.  Therefore, deciding whether NCCDP should receive the block grant meets this standard.  

C. 
Conclusion #1
Councilmember Beier is disqualified from participating in any decision directly involving NCCDP since a financial effect is reasonably foreseeable, material, and distinguishable from the public at large. 

II.
Other Block Grant Decisions
Councilmember Beier may only participate in these decisions if they have no reasonably foreseeable material financial effect upon NCCDP.  If decisions to grant or deny a block grant increase or decrease NCCDP’s chances of receiving its own block grant, the decisions are interrelated and it is reasonably foreseeable that a vote on one issue will affect the vote on which the public official has a conflict of interest.  For example, where there are alternate proposals for the expenditure of a portion of the budget and a public official has a conflict of interest as to one of the alternatives, the public official may not participate in the consideration of the other alternatives because it is too interrelated with the alternative for which the public official has a conflict of interest.
However, in many cases, large and complex decisions, like budget decisions, may be divided into separate decisions so that a public official who has a disqualifying interest with respect to one component of the decision, may participate in the other components.  (Torrance Advice Letter, No. I-92-359b; Reddoch Advice Letter, No. A-92-336;  Merkuloff Advice Letter, No. I-90-542.) 

Where other decisions concerning the allocation of block grants are interrelated but separable, the following procedure should be followed:

(1) The decisions concerning NCCDP should be segregated from the other decisions.

(2) The decisions concerning NCCDP should be considered first, and a decision reached by the city council without Councilmember Beier participating in any way.

(3) Once a decision has been made on NCCDP, Councilmember Beier may participate in the deliberations regarding other block grants, so long as those deliberations do not result in a reopening or in any way affect the decisions directly involving NCCDP and the decision does not have a financial effect on NCCDP which is foreseeable and material.  (Huffaker Advice Letter, No. A-86-343.)

Whether the decisions are interrelated as described above or not, a determination must still be made on a decision-by-decision basis whether or not a financial effect on the NCCDP is foreseeable and material as described below.  

A & B.  Foreseeability and Materiality

The foreseeability standard is the same here as above.  An effect on an official’s economic interest is foreseeable when there is a substantial likelihood that it will ultimately occur as a result of a governmental decision.  The materiality standard for a non-profit entity indirectly involved in a decision is provided in regulation 18702.5.  (Copy enclosed.)  You must determine on a decision-by-decision basis whether these standards are met with respect to other block grant decisions.  If they are, then Councilmember Beier may not participate in that particular governmental decision.

C.
Conclusion #2

If the decision is interrelated and cannot be separated from the NCCDP decision, Councilmember Beier may not participate in the decision.  If the decision is interrelated but separable, the City of Escondido must follow the Commission’s suggestion that any decision directly involving the NCCDP be heard first in order to allow Councilmember Beier an opportunity to participate.  Still, an analysis must be made on a decision-by-decision basis whether a financial effect on NCCDP is foreseeable and material according to standards discussed in II. A & B above.  If the decision is not interrelated, a determination must be made on a decision-by-decision basis whether or not a financial effect on NCCDP is foreseeable and material when NCCDP is indirectly involved, but the decisions may take place in any order. 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Marte Castaños

        Staff Counsel, Legal Division

SGC:MC:ak

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The advice provided in this letter presumes Councilmember Beier is not a member of the task force making the recommendations to the city council.


�  The “public generally” exception does not apply in the present case.  (Regulations 18703-18703.5.)


�  Councilmember Beier’s business is also an economic interest under Section 87103(b) & (c).


�  “Person” means an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, any other organization or group of persons acting in concert.  (Section 82047.)





