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                                                                    March 27, 1997

Steven J. Carnevale

Principal Deputy County Counsel

Office of the County Counsel

648 Kenneth Hahn Hall of Administration

500 West Temple Street

Los Angeles, California  90012

 Re:  Your Request for Advice

         Our File No. A-97-104
Dear Mr. Carnevale:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
What is the effect, if any, of Proposition 208 on Proposition B, a Los Angeles County campaign finance ordinance enacted by the voters?  You ask specifically about Proposition B’s shorter off-year ban on fundraising, and the absence of limits on contributions used to retire debt.

CONCLUSION

Section 85706 of Proposition 208 governs your question in part.  It states that “campaign disclosures or prohibitions” in local ordinances must be at least as stringent as Proposition 208, with two exceptions:  a local jurisdiction may impose higher contribution limits or expenditure limits by a vote of the people.  Taking an admittedly expansive view of what constitutes a “contribution limit,” we conclude that Proposition B’s ​shorter off-year ban on fundraising constitu​tes a higher contribution limitation within the meaning of Section 85706.  By contrast, Proposition B does not address the issue of applying contribution limitations to retiring debt.  The voters did not pass a local ordinance dealing with that issue.  Therefor​e, Proposition 208 provisions apply with regard to retiring debt.

FACTS
This request is made by DeWitt W. Clinton in his capacity as county counsel for the County of Los Angeles.  Pursuant to the Los Angeles County Charter, the County Counsel has responsibility for all legal affairs of the County.  This responsibility extends to providing advice on the application of County ordinances, including the recently adopted County campaign ordinance. 

At the November 5, 1996, election, when the voters statewide passed Proposition 208, in the Los Angeles County they also enacted by referendum a comprehensive campaign ordinance, known as Proposition B, applicable to candidates for County office and elected County office holders. 

You have stated your opinion that where Proposition 208 imposes a requirement on local candidates or officeholder and there is no comparable provision in Proposition B and the Proposition 208 requirement will have to be followed.  However, there are several areas where the provisions in these two propositions may be in conflict. 

Your first issue involves the application of contribution limits on fundraising to meet obligations incurred for election campaigns ending prior to the effective dates of these laws.  Under the County’s interpretation of Proposition B, nothing in Proposition B makes its provi​sions applicable to campaigns for elections which occurred prior to its effective date.  On the other hand, Proposition 208 attempts to impose the “contribution limits specified in Article 3" on fundraising to satisfy pre-existing campaign debts.  Your opinion is that the Proposition 208 Article 3 limits do not apply to County elections since County voters have adopted different contribution limitations through the passage of Proposition B.  

Your second issue involves the determination of the appropriate time limitation to be applied to campaign fundraising.  Proposition 208 allows campaign contributions to be accepted during the period from 12 months before to 90 days after an election.  Proposition B allows contributions from either 18 or 15 months before the election, depending on the office, until six months after the election.  Since the next County primary will be held in June 1998, the fundraising time period permitted by Proposition B for some County offices has already begun.

APPLICABLE LAW
Proposition 208, passed by the voters on November 5, 1996, amended the Act by providing for, among other things, contribution and voluntary expenditure limitations.  As explained below, Propositi​on 208 occupies the field with regard to campaign finance, an issue of statewide concern, but the initiative expressly permits local jurisdictions to adopt different campaign finance provisions under certain circumstances. 

If an otherwise valid local law conflicts with state law, it is preempted by state law and is void.  (Hogoboom v. Superior Court (1996) 51 Cal.App.4th 653, 657.)  A conflict exists if the local legislation “duplicates, contradicts, or enters an area fully occupied by general law, either expressly or by legislative implication.”  (Id., citations omitted.)  The Legislature fully occupies the field when the Legislature expressly manifests its intent to fully occupy, or when it impliedly occupies the field according to one of the following tests: 

“(1) the subject matter has been so fully and completely covered by general law as to clearly indicate that it has become exclusively a matter of state concern; (2) the subject matter has been partially covered by general law couched in such terms as to indicate clearly that a paramount state concern will not tolerate further or addi​tional local action; or (3) the subject matter has been partially covered by general law, and the subject is of such a nature that the adverse effect of a local ordinance on the transient citizens of the state outweighs the possible benefit to the locality.”  (Id. at p. 658.)

In determining the answers to these questions, we must examine the whole purpose and scope of the legislative scheme.  (Id. at p. 659.)  The express language of the Political Reform Act, both as adopted in 1974 and as amended by Proposition 208, indicates that the Act is intended to fully occupy the field of campaign finance reform.  (Section 81013.)  In addition, Section 81001 refers to the need for both “state and local” government to “serve the needs and respond to the wishes of all citizens equally, without regard to their wealth.”  The conflict of interest provisions of the Act apply to local officials.  (Section 87100.)  Local jurisdictions may not adopt filing requirements that conflict with the Act.  (Section 81009(b).)  The contribution and expenditure limitations in Proposition 208 apply to both local and statewide candidates.  (Sections 85301, 85402.)  

Moreover, the fundamental purpose of the Political Reform Act is to protect the integrity of the electoral process.  (Section 85102.)  The Supreme Court has found that the integrity of the electoral process is a matter of statewide concern.  (Johnson v. Bradley (1992) 4 Cal.4th 389, 399.)  As one court put it:

“The ... purpose ... of the Political Reform Act of 1974 is to inform the electorate and to prevent the corruption of the political process.  The achievement of these objectives promotes a compelling state interest.”  (Socialist Workers 1974 California Campaign Commit​tee v. Brown (1976) 53 Cal.App.3d 879, 888-89.)

Thus, generally speaking, the Political Reform Act occupies the field with regard to campaign finance law, and where there is a conflict with a local ordinance, the Political Reform Act will prevail.

However, Proposition 208 still permits local jurisdictions to regulate campaign finance to a limited extent.  Section 85706 provides as follows:

“(a) Nothing in this act shall nullify contribution limitations or other campaign disclosures or prohibitions of any local jurisdiction that are as or more stringent than set forth in this act.

(b) The governing body of a local jurisdiction may impose lower contribution limitations or other campaign disclosures or prohibi​tions that are as or more stringent than set forth in this act.  A local jurisdiction may impose higher contribution or expenditure limita​tions only by a vote of the people.”


* * *

The Commission has previously advised that local ordinances passed by the voters prior to the passage of Proposition 208 are not preempted by the Act.  (Mueller Advice Letter, No. A-96-353.)  In the case of the County initiative Proposition B, the local initiative was passed at the same election as Proposition 208.  Thus, Proposition B’s higher contribution limits will not be affected by Proposition 208.  (Compare Avila Advice Letter, No. A-96-355 [advising that where officeholder fundraising limitations were higher than those permitted in Proposition 208 and had not been passed by the voters, Proposition 208 preempted local ordinance].)

Section 85305 provides that campaign funds may not be raised more than 6 or 12 months before an election, depending on the size of the jurisdiction.  Proposition B permits funds to be raised 18 months prior to an election.  (Los Angeles County Code, Chapter 2.190.090.)  Section 85305(c) provides that campaign limitations must apply to contributions raised to retire debt incurred prior to January 1, 1997.  Proposition B permits candidates to raise funds in excess of the applicable limit to retire debt from a previous election.


ANALYSIS  
1. Proposition 208's debt retiring provisions preempt Proposition B.

A local jurisdiction may pass campaign disclosures or prohibitions that are as or more stringent than those in Proposition 208.  (Section 85706(a).)  However, a local jurisdiction may adopt less stringent measures than Proposition 208 only if two criteria are met — the provisions must be “higher contribution or expenditure limitations” and must have been enacted “by a vote of the people.”  (Id.)  You have inquired about two provisions of Proposition B that may be in conflict with Proposition 208.  

Proposition B does not apply that initiative’s contribution limitations to contributions used to retire debt incurred in an election held on or before the passage of Proposition B (i.e., an election without limits.)  Thus, one might argue that Los Angeles County has a “higher” contribut​ion limit for retiring Pre-Proposition B debt, namely, no limit at all.

The text of Proposition B, however, does not address the issue of retiring debt.  It is silent.  Accordingly, there is no conflict between the measures in this regard.  Thus, Section 85706 does not even come into play.   Section 85305(c) of Proposition 208 applies.

With regard to the specific amount of contributions made for this purpose, please note that Los Angeles County voters have passed valid contribution limitations that supersede the lower contribution limits in Proposition 208.  Thus, the local contribution limits, either $200 or $1000 depending on the candidate, will apply to retiring debt.  (Los Angeles County Code, Section 2.190.040​.)

2. Proposition 208 does not preempt the off-year ban in Proposition B.

Proposition 208 establishes an off-year ban on fundraising.  Campaign contributions may be accepted beginning either 6 or 12 months before an election, depending on the size of the jurisdiction, until 90 days after the election.  Proposition B contains a similar off-year ban, subject to different time constraints.  Proposition B allows contributions to be accepted from either 18 or 15 months before the election, depending on the office, until 6 months after the election. 

In Zeller v. Florida Bar (N.D. Fla. 1995) 909 F.Supp. 1518, 1524, a federal district court analyzed a temporal restriction on contributions as a type of contribution limitation.  We agree with this analysis.  In the context of Section 85706(b), Proposition B allows persons to contribut​e up to  $1000 to local candidates at a time when Proposition 208 would allow no contributions.  We think that Proposition B, therefore, has a higher contribution limitation for that period.

 
Interpreting terms “higher contribution and expenditure limitations” in this manner permits greater local autonomy in tailoring local contribution regulation.  Proposition 208 clearly contemplates that local voters, particularly a jurisdiction such as Los Angeles County, which has the largest local districts in the state, may want to tailor their local campaign finance regulations to fit their needs.  Section 85706 gives local voters the ability to do this.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Liane Randolph

        Staff Counsel, Legal Division

SGC:LR:ak

Revised Copy
�  Government Code Sections 81000 - 91014.  Commission Regulations appear at title 2, Sections 18109 - 18995, of the California Code of Regulations. 


�  We make no decision in this letter concerning whether voters in a local jurisdiction could decide to have no off-year ban at all.





