                                                                    March 31, 1997

Alan Peake

Wall, Wall & Peake

1601 “F” Street

Post Office Box 2507

Bakersfield, California 93303

 Re:  Your Request for Advice

         Our File No. A-97-135
Dear Mr. Peake:

This letter is a response to your request for advice on behalf of Napoleon R. Madrid regarding the provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTION
May Councilmember Madrid participate in decisionmaking on developer impact fees, or on other matters before the city council more specifically involving Workman Brothers, a developer which has or had an advertising contract with a radio production partnership in which Councilmember Madrid is a partner? 

CONCLUSION
Councilmember Madrid may participate in such decisions only if Workman Brothers has not been a source of income to Mr. Madrid in excess of $250 over the 12 months preceding any decision, and Mr. Madrid is able to determine that it is not reasonably foreseeable that such a decision would result in a material financial effect on his partnership, Mabuhay Productions.

FACTS
Napoleon R. Madrid was elected to the Delano city council and assumed office on December 12, 1996.  Since November of 1993, Mr. Madrid has held a 25 percent ownership interest in a radio production partnership known as Mabuhay Productions.  The Mabuhay partnership is not organized as a non-profit entity, although the partnership has historically provided donations of goods and services to the community, amounting to an estimated value of $30,000 to date.  The partners in Mabuhay have never taken any wages, earnings, or other form of compensation from Mabuhay, which has in fact recorded a loss in each year of its existence.  


In approximately March of 1994, Workman Brothers Development Company (“Workman”) signed a contract with Mabuhay to advertise on a radio program produced by Mabuhay.  This contract covered a period of one year and the contract price was $1,564, paid to Mabuhay in October, 1995.  The contract was extended by oral agreement in March 1996, to cover a period through August of 1996.  The contract was again extended to run through December 1996 on the same terms.  Pursuant to these agreements, Mabuhay was paid the sum of $520 by Workman on December 12, 1996.  Mabuhay and Workman are presently negotiating a contract to cover the period from January 1997 through January 1998, at a contract price of $780.

Workman is a major builder which constructs new housing within the City of Delano, and is presently building approximately 200 housing units within the city.  Since 1991 the City of Delano has charged developer impact fees, paid by builders like Workman before issuance of building permits and/or certificates of occupancy.  These fees include drainage impact fees, police/fire protection and government services impact fees, sewer impact fees, and the like.  

The development community in the City of Delano, including Workman among others,  has requested that the impact fees for sewer development be decreased, and this item was placed on the city council agenda for its meeting on March 17, 1997.  This decision has now been put over to the city council’s April meeting.  Workman may also bring matters before the city council in its own right from time to time, involving such issues as subdivision agreements, general plan amendments, and applications and petitions for similar governmental action. 

 ANALYSIS
The Political Reform Act was adopted by California voters through the initiative process in 1974.  Included within the Act are conflict-of-interest provisions intended to insure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias attributable to personal financial interests, or to the financial interests of persons who have supported them.  (Section 81001(b).)  To further this purpose, Section 87100 provides:

“No public official, at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A “public official” is defined by the Act to include every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  A public official “makes” or “participates in making a governmental decision” when he or she votes on, approves, or otherwise makes use of his or her official position to influence the outcome of a governmental decision.  (Regulations 18700(b) and (c); 18700.1.)   Councilmember Madrid is a public official under Section 82048, and a city council decision on the developers’ petition for a fee reduction is a governmental decision within the meaning of the Act, as are city council decisions on applications for general plan amendments, building permits, and similar requests.

An official has a “financial interest” in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on one of five economic interests specified in the Act.  (Section 87104.)  For purposes of this letter, three interests are potentially implicated:  (1) any business entity in which the official has a direct or indirect investment of $1,000 or more (Section 87103(a); or (2) in which the official holds a management position (Section 87103(d); and (3) any source of income to the official aggregating $250 or more over the 12 months preceding the decision.  (Section 87103(c).) 

An effect of a decision is “reasonably foreseeable” if there is a substantial liklihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict.  (Witt, supra, 70 Cal.App.3d at 823.) 

Your inquiry poses a series of factual questions that must be resolved before Mr. Madrid can determine whether he may participate in any city council decisions involving Workman.  Workman is plainly a source of income to Mabuhay, having paid Mabuhay $520 within the past 12 months, as required under its contract.
  Section 82030 provides that the income of an individual includes a pro rata share of the income of any business entity in which the individual owns an interest of 10 percent or more.  As owner of a 25 percent interest in Mabuhay, Mr. Madrid’s income includes a 25 percent pro rata share of the income received from Workman.  (Ready Advice Letter, No. A-96-317.)  

The facts reported to us seem to indicate that Mr. Madrid has received income attributable to Workman within the past 12 months, but that this income amounts to only 25 percent of $520, or $130.  So long as Mr. Madrid’s pro rata share of Mabuhay’s income from Workman does not equal or exceed $250 over the 12 months preceding any vote, Workman will not be considered a disqualifying source of income to Mr. Madrid under Section 87103(c).

Even if Workman is not a disqualifying source of income, Mr. Madrid must still determine whether the governmental decision at issue will foreseeably have a material financial effect on Mabuhay.  For purposes of analysis, we assume that Mr. Madrid meets the threshold requirement of Section 87103(a), that he has a direct or indirect investment interest in Mabuhay worth $1,000 or more.
  If this were not the case, Mr. Madrid is nevertheless a 25 percent partner in Mabuhay, and his position within the partnership establishes Mabuhay as a “financial interest” within the meaning of Section 87103(d).

 Regardless of whether Mabuhay is a “financial interest” by operation of subsection (a) or (d), or both, the consequent analysis is the same; Mr. Madrid must determine the foreseeable financial effects on Mabuhay of any decision involving Workman.  The meaning of “foreseeability” in this context has been discussed above.  The more involved question is determination of the materiality of any foreseeable financial effects on Mabuhay.  Because Mabuhay would not itself be before the city council, any effect on it will be indirect.  Regulation 18702.2 (copy enclosed) specifies the criteria against which materiality is gauged when a business entity is indirectly affected by a governmental decision.  The criteria vary with the size of the business entity, and Mr. Madrid must decide which criteria to apply.  To illustrate operation of this regulation, we can assume that subsection (g) presents the criteria appropriate to Mabuhay.  Subsection (g) provides:

“(g) For any business entity not covered by subdivisions (a), (b), (c), (d), (e) or(f):

(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

If subsection (g) gave the correct materiality measure for Mabuhay, Mr. Madrid could participate in the decision in question if he concluded that it was not foreseeable that a decision involving Workman could result in financial effects on Mabuhay equal to or greater than one of those listed in subsection (g).  This would be, of course, a determination of fact for which Mr. Madrid is ultimately responsible.

It does not matter, in principle, whether a decision affects Workman as the result of a petition presented in concert with others to lower fees on all developers, or as a result of a petition presented by Workman itself for approval of a particular plan amendment or subdivision agreement.  The questions Mr. Madrid must decide in each instance is whether Workman has been a source of $250 or more in income to Mr. Madrid over the past 12 months and, if not, whether the consequences of a decision involving Workman would foreseeably translate into a material financial effect on Mabuhay.

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Lawrence T. Woodlock

       Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Your letter emphasizes the fact that the partners in Mabuhay do not derive monetary compensation from Mabuhay, but that any income to the partnership goes either to overhead or is spent for charitable purposes.  Nevertheless, the partners did not form a not-for-profit business entity, and how they choose to spend partnership receipts is not germain to the characterization of the money they spend as “income” controlled by the partners.    


�  An “indirect investment” means any investment owned by a spouse of a public official.  (Section 87103.)





