March 17, 1997

Professor J. Clark Kelso

Director          

Institute for Legislative Practice

McGeorge School of Law

3200 Fifth Avenue          

Sacramento, California  95817

 Re:  Your Request for Advice

         Our File No. A-97-151
Dear Dr. Kelso: 

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

I.  QUESTION
Under the facts described below, are you a lobbyist under the Act? 

II.  CONCLUSION
No.  However, the law on which this conclusion is based is in transition and will not be finalized until at least June of this year.  We recommend that you follow closely the Commission’s proceedings with regard to these issues. 

III.  FACTS
You engage in two distinct types of activities that are relevant to the question presented.  First, you serve as Professor of Law and Director of the Institute of Legislative Practice at the McGeorge School of Law.  In that capacity, in addition to your teaching and scholarship responsibilities, you provide nonpartisan research and technical assistance to the Legislative, Executive and Judicial Branches.  Second, you have served as a paid consultant to the California Judicial on a number of projects relating to the administration of justice.

A.
Activities connected to the Institute for Legislative Practice
The McGeorge School of Law is a non-profit education institution which qualifies as a charitable organization under state law and is a section 501(c)(3) organization under the Internal Revenue Code.  Two years ago, the School created a Governmental Affairs Program primarily for the benefits of its students.  The Program is a specialized curriculum for upper-division law students leading to a Certificate in Governmental Affairs.  The curriculum includes courses concentrating on legislative and administrative issues at the federal, state and local levels of government.  The Program’s goals are to produce a steady stream of graduates ready to participate in policy making in the legislative and executive branches and to enrich the student body by attracting highly qualified applicants who are interested in a career in government service.  

The Institute for Legislative Practice (“ILP”) was created at the same time as the Governmental Affairs Program and is designed to provide a link between the School’s professors and students and the public policy-making process.  The ILP is part of the McGeorge School of Law; it has no separate organizational existence.  The ILP’s mission is to promote effective government by providing policy-makers with nonpartisan information and technical analysis and legal advice.  The ILP sponsors symposiums, speakers and seminars on important topics confronting California.  The ILP also conducts independent, nonpartisan, neutral assessments of significant public policy issues pending in the Legislature.  You are responsible for setting the agenda for ILP research and projects.

The ILP receives financial support from the School, from government grants, from foundation grants, and from unrestricted donations to the School.  None of this financial support is conditioned upon the ILP taking any particular position on any issue or upon the ILP representing any particular position or party before a legislative or administrative agency. You independently determine what projects the ILP works on, and the conclusions set forth in ILP publications are entirely the conclusions of the author(s) and do not represent the views of the ILP, the McGeorge School of Law or any donors.

1.  ILP assessments
The ILP regularly produces nonpartisan, written assessments from a legal perspective of public policy issues facing the Legislature (typically, but not exclusively, in the context of an already introduced bill) and the public (in the context of qualified initiative measures). You have been the primary author of most the ILP’s assessments.  The ILP provides five to seven such assessments per year.  

As a matter of policy, the ILP does not take a “support” or “oppose” position on any legislation and does not advocate the passage or defeat of any legislation.  Instead, the ILP’s legal assessments are designed to provide the Legislature with neutral, nonpartisan information regarding the current status of the law and how a court is likely to interpret particular language contained in a bill.  When an assessment concludes that language contained in a bill is ambiguous, alternative language which might more clearly reflect the Legislature’s intent is analyzed.

You are often invited to testify at committee hearings and answer any questions from members.  When requested by committee and/or legislator staff or by officials in the executive branch, you also responds to questions on the phone or in person regarding proposed legislation.  When testifying or responding to inquiries, you act on behalf of and represent yourself only.  You are not compensated by any person for the testimony or responses to inquiries.  

2. 
ILP symposiums and seminars
The ILP also conducts symposiums and seminars on topics of current interest to policy makers.  You tell us that this type of activity is exceedingly common for academic institutions.

The ILP’s first symposium, held last March, was devoted to issues of federalism in the context of environmental law.  Speakers at the symposium included nationally recognized scholars in the field of environmental law, leading policy-makers from Cal-EPA and the Governor’s office, and experienced practitioners in the field.  Papers from the symposium were published in a special edition of the Pacific Law Journal.

The ILP’s next symposium will be held on April 19 and will review current issues in contractual arbitration.  The speakers at this symposium include several nationally known scholars in the field of arbitration, leading practitioners involved in litigation before the California Supreme Court about issues in arbitration, and representatives from consumer groups, business, the bar, and arbitration associations.  Papers from this symposium will be published in an up-coming issue of the Pacific Law Journal.

In December of 1995, the ILP conducted a half-day “roundtable discussion” regarding the issue of cameras in the courtroom.  Unlike a symposium where speakers present papers and deliver set speeches, the roundtable discussion is designed to be more of a public working session for experts to focus on solving a particular problem.  The speakers at the cameras in the courtroom roundtable included representatives from the Governor’s office, the Attorney General’s office, the State Public Defender, a District Attorney, several judges, and several media representatives.  Members of the California Judicial Council’s Task Force on Cameras in the Courtroom, which was just beginning to consider the issue, viewed the discussion from the audience.

B.
Activities connected to the California Judicial Council
You have been employed as a paid consultant to several tasks forces, commissions and committees of the California Judicial Council.  In that capacity, you have drafted reports for the Council which recommend changes to California Rules of Court or legislative proposals (e.g., jury system reform and trial court unification).  Although you have had a significant hand in writing such reports, the ultimate work product is that of the Judicial Council and/or its committees or task forces (i.e., final responsibility for the content of a report lies with the committee or task force).  You do not represent the Council in presenting the Council’s position to the Legislature.  That function is performed by the Council’s Office of Governmental Affairs in Sacramento and by other officials of the Judicial Council and the Administrative Office of the Courts.

C.
Your compensation
You are employed by the McGeorge School of Law as a tenured Professor of Law and receive more than $2,000 in a calendar month from the School.  Your duties, as defined by the School’s Policy Statement on Employment, Promotion and Tenure, are:  (1) to “be an excellent teacher,” (2) to produce a “record of scholarship,” and (3) “to provide service to the School of Law and the University.”  The Policy Statement provides that “teaching is the paramount responsibility” of a candidate for tenure (and, by extension, for continued employment).  You carry a full teaching load.

As Director of the ILP, you are also responsible for administering the ILP and the School’s Governmental Affairs Program.  You receive no additional compensation for this role as Director of the ILP.

You have been compensated by the California Judicial Council on a project-by-project basis.  The total amount of compensation for each project has varied depending upon the work involved.  In nearly all cases, the total compensation has exceeded $2,000 but the “per month” compensation has been below $2,000.  For example, a contract may provide for $6,000 compensation, but the total duration of the contract is six months.

IV.  ANALYSIS. 
A. 
Introduction. 
Providing the advice you have requested is somewhat difficult at this particular point in time.  In November 1996, the voters approved Proposition 208.  Among other things, Prop. 208 changed the Act’s definition of “lobbyist.”  (Section 82039.)   The Commission is in the midst of efforts to interpret this new definition, and to adapt its regulations to the new statutory standard.  (See regulation 18239.)   The Commission has devoted a majority of its past two meetings (i.e., February 1997 and March 1997) to this effort.  At the March meeting, the Commission directed the staff to draft new regulations which express interpretations and policies decided on at the meeting.  Staff currently expects to present these draft regulations at the June 1997 meeting.  

The statute, section 82039, as amended by Prop. 208, is, of course, controlling.  As of right now, regulation 18239, interprets the pre-Prop. 208 version of the statutory definition of lobbyist; however, it is virtually certain to change significantly in the near future.   This letter provides advice in this context of transition.   We provide advice under both the current state of regulation 18239 and what we expect to be regulatory interpretation in the near future based on guidance from the Commission at its March meeting.  Regulation 18239 remains in force as we write; therefore, it cannot be ignored.  Moreover, any advice based on what we believe the Commission will adopt at its June meeting may necessarily change depending upon the final version of the regulations.  

Under the current version of regulation 18239, a lobbyist is any individual “who, for compensation, engages in direct communication, other than administrative testimony, with a qualifying official for the purpose of influencing legislative or administrative action,” and  who satisfies either of the following conditions: 

·
The individual receives or becomes entitled to receive at least $2,000 in compensation
 in any calendar month for influencing legislative or administrative action.  The regulation excludes from consideration that compensation received by a full-time employee engaged primarily to perform services other than influencing legislative or administrative action.  (Regulation 18239(b).) 

 ·
The individual makes at least 25 “contacts” with qualifying officials
 in any two consecutive calendar months for the purpose of influencing legislative or administrative action.  (Regulation 18239(c).) 

At the March 1997 meeting, the Commission made several decisions about how it intends to interpret section 82039, as amended by Prop. 208, and instructed the staff to draft new regulations along those lines.  In a nutshell, those interpretative guidelines are:  

·
Retain the current regulatory definition of “direct communication,” with elaboration on what the words “corresponding with” mean, as used in the regulatory definition.  (See regulation 18239(d)(3).)  

· 
Retain, for now, the “administrative testimony” exception, with the additional instruction for staff to bring the issue to the Commission’s attention again in the future. 

·
Retain the “accompanying rule.”

· 
Apply the “compensation” test (i.e., the provision that an individual is a lobbyist if he or she receives $2,000 or more in economic consideration in a calendar month, other than reimbursement for reasonable travel expenses) only  to “contract lobbyists,” i.e., those who work for lobbying firms (see section 82038.5).  

·
Apply the “principal duties” test (i.e., the provision that an individual is a lobbyist if he or she has as his or her “principal duties as an employee” to lobby) only to “in-house” lobbyists, i.e., those who work for lobbyist employers (see section 82039.5).  

·
Conclude that an individual has as his or her  “principal duties as an employee” to lobby when he or she devotes one-third or more of his or her compensated working time in a calendar month to lobbying.  

·
Eliminate the exception to the compensation test for full-time employees engaged primarily to perform service other than influencing legislative or administrative action.

The following analysis initially considers your two main categories of activities (i.e., those related to the ILP and those related to the Judicial Council) separately.   The analysis concludes by combining the results of the preliminary analysis to determine if your overall pattern of activities qualify you as a lobbyist under the Act.  

B. 
ILP activities
Your ILP activities consist of two main components:  (1) the conducting of the symposiums and seminars, and (2)  the preparation of the assessments.  

1. 
Symposiums and seminars. 
Turning first to the conducting of symposiums and seminars, these events—in this particular factual context
—do not appear to be communications “for the purpose of influencing legislative or administrative action,” as those  words are used in the Act.  It is important that these events are nonpartisan and are sponsored by a bona fide academic institution, not by a person with a particular political or legislative agenda.  Also, the events seem to address topics rather than specific legislation or rulemaking.   Finally, it is also important that the participants apparently consist of a wide range of people, not just qualifying officials.    Therefore, neither that amount of your compensation, if any, attributable to the these events or your activities connected with these events are relevant to determining whether you are a lobbyist.  

2.
Assessments. 

a.
Direct communication; qualifying officials. 

Your activities with regard to the assessments include direct communications with qualifying officials.  The members of the Legislature and the staffers to whom the ILP presents the assessments are qualifying officials.  (See regulation 18239(d)(5) and sections 82020 and 82038.)  The regulatory definition of direct communication includes “corresponding with” qualifying officials; the transmittal of the assessments prepared under your supervision fits within this notion of correspondence.  (Regulation 18239(d)(3).)  In this regard, note that the regulatory definition of direct communication explicitly includes direct communications made through “an agent who acts under one’s direct supervision, control or direction.”    Thus, even if you do not sign or personally transmit the assessments, you, as the supervisor of the effort, are nonetheless in “direct communication.”  (Ibid.)  

You also tell us that you occasionally answer inquiries from qualifying officials and that you occasionally testify before legislative committees.  Both of these activities are also explicitly characterized as direct communications under regulation 18239(d)(3). 

b.
Influencing legislative or administrative action. 

The next issue is whether these direct communications are for the purpose of influencing legislative or administrative action.  The Act defines  “influencing legislative or administrative action” as: 

“... promoting, supporting, influencing, modifying, opposing or delaying any legislative or administrative action by any means, including but not limited to the provision or use of information, statistics, studies or analyses.”  (Section 82032, emphasis added.)  

You tell us that the assessments do not take a “support” or “oppose” position on any legislation and do not advocate the passage or defeat of any legislation.  They are intended to be neutral and nonpartisan.  However, the Act’s definition of “influencing legislative ... action” is not limited to partisan efforts supporting or opposing legislation.  The statutory language also embraces “influencing” and “modifying” legislation “by any means.”  (Section 82032.)  We must assume that the assessments are intended to be more than an academic exercise, i.e., that they are intended to have at least some influence on the recipients.  You state that the assessments sometime include suggested amendments for modifying ambiguous language in bills.   (This focus on particular bills distinguishes the assessments from the symposiums and seminars analyzed above.)  Therefore, we must conclude that the assessments are made for the purpose of influencing legislative action.  

c.
The compensation test. 

You receive more than $2,000 per month from your employer.   However, as a full-time employee of the McGeorge School of Law, you are primarily engaged to perform services as a teacher and a scholar, not to influence legislative or administrative action.  Therefore, under the current version of regulation 18239(b), the compensation you receive from McGeorge is not considered for purposes of applying the compensation test to your activities.

As stated above, the Commission has decided to remove from the regulation this exception to the compensation test for full-time employees engaged primarily to perform services other than lobbying.  When these “new” regulations take effect, however, the “new” compensation test will not be applicable to you.  Rather, as an “in-house” employee, whether you are a lobbyist will be analyzed under the new principal duties test.   Please see part IV.D., below.  

d.
The contacts test. 

The assessments transmitted to the legislators and staffers constitute contacts with qualifying officials.  However, there are only five-to-seven assessments per year.  

You otherwise frequently communicate with qualifying officials.  You respond to inquiries from qualifying officials and testify at legislative committee hearings.  These contacts number more than 25 in at least one consecutive two-month period.  However, when you are making these contacts, you are representing yourself only.  You do not represent McGeorge, the ILP, or any third person.  You receive no compensation for making these contacts.  Regulation 18239(c), which states the contacts test, explicitly requires that the individual-in-question be compensated for the contacts.   Therefore, these communications (i.e., the responses to inquiries and the testimony), although “direct,” are not considered “contacts” for purposes of applying the contacts test.  

C.
Activities connected to the California Judicial Council. 
Your activities related to the Judicial Council are as a paid consultant of the Council.  You provide advice to the agency.  You do not represent the agency before any other government agency.   You are not attempting to influence the Council on behalf of a third party.  As such, your professional and ethical obligations are to the Council.   Arguably, section 82039 excludes self-evidently paid consultants of government agencies, whose duties extend only to providing advice to the agency, and who do not represent the government agency before any other agency or in any other governmental process.

Also, paid consultants who only provide advice to government agency clients and who do not represent the client-agency before other agencies or in other processes, are analogous to employees of the client-agency.
   Section 82039 explicitly excludes from the definition of lobbyist persons covered by section 86300, which persons include“any employee of the State of California acting within the scope of his employment.”  (Sections 82039, 86300(a).)
   We interpret the definition of lobbyist to exclude paid consultants of government agencies, whose duties extend only to providing advice to the agency, and who do not represent the government agency before any other agency or in any other governmental process.  (Cologne Advice Letter, No. A-85-181.)    Therefore, neither the compensation you receive for the consulting services provided to the Judicial Council nor the time and activities attributable to these consulting services are relevant to determining whether you are a lobbyist. 

D. 
Summary. 
Your activities with regard to the Judicial Council do not constitute lobbying.  (See part IV.C., above.)   Therefore, neither the compensation you receive for nor your activities connected with this work is considered in determining whether you satisfy either the compensation test or the contacts test for qualification as a lobbyist.  Neither are your activities with regard to the ILP’s seminars or symposiums relevant to whether you are a lobbyist.  (See part IV.B.1., above.) 

Your activities with regard to the assessments present a more difficult question.  The assessments are direct communications with qualifying officials which are attributable to you.  (See part IV.B.2.a., above.) The assessments are for the purposes of influencing legislative or administrative action, despite their neutral nature.  (See part IV.B.2.b., above.)  

However, you “fail” both the compensation test and the contacts test for qualification as a lobbyist.   You fail the compensation test because you are a full-time employee engaged primarily to perform services other than lobbying; therefore, the compensation you receive from McGeorge is not considered in applying the compensation test.  (Regulation 18239(b).)    You appear to receive no compensation which would count toward the $2,000 threshold.  

Turning to the contacts test, you have five to seven qualifying contacts per year (i.e., the number of assessments typically delivered by the ILP).  You have no other contacts, in the meaning of the contacts tests.  The answers to inquiries from legislators and staffers and the testimony before various committees do not count as contacts because they are uncompensated and are made on behalf of yourself and not on behalf of a third party.   Thus, you fall short of the necessary 25 qualifying contacts in any consecutive two-month period.  (Regulation 18239(c).)  

Even though you engage in direct communication with qualifying officials for the purposes of influencing legislative and administrative action, you are not a lobbyist under the current version of regulation 18239.  

As explained above the contacts test will most probably be soon abandoned, and the compensation test will most probably not apply to you when the expected regulatory amendments take effect.   As an “in-house” employee,  whether you are a lobbyist will be analyzed under the principal duties test.
  

Although it is impossible to predict conclusively how the principal duties test will implemented, the Commission has indicated its intentions in this regard.  The implementation will focus on the proportion of compensated working time the individual-in-question devotes to direct communication, as defined.  The threshold will probably be one-third over a calendar month.  


At the risk of indulging in speculation, it appears that you will not be a lobbyist under the new principal duties test.   The statutory definition has changed significantly, and consequently the regulatory implementation must also change significantly.  However,  one factor which has remained constant is the necessity that the direct communications with qualifying officials for the purpose of influencing legislative or administrative action must be compensated.    It is unclear whether your overall direct communications with qualifying officials constitute one-third of your working time.  However, it seems clear that these activities do not constitute one-third of the working time for which you are compensated by McGeorge.  Thus, it seems unlikely that you will qualify as a lobbyist under the new principal duties test. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By: John Vergelli         

       Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





�  “Compensation” is defined as “any economic consideration, other than reimbursement for reasonable travel expenses . . . plus a reasonable sum for food and lodging.”  (Regulation 18239(d)(2).)  





�  “Qualifying officials” are any elected official (see section 82020), any legislative official (see section 82038), any appointed, elected, or statutory member or director of any state agency, and any staff member of any state agency who makes direct recommendations to any appointed, elected, or statutory member or director of any state agency, or who has decision-making authority concerning such recommendations.  (Regulation 18239(d)(5).)  





�  This instruction is not relevant to your advice request.  See the Franchetti  Advice Letter, No. A-91-301.





�   We stress that this conclusion is limited to these facts.  The words “seminar” and “symposium” are potentially descriptive of a wide range activities sponsored by a wide range of persons.  Whether a given “symposium” or “seminar” is in fact a lobbying event attributable to the sponsor must be determined on a case-by-case basis.  





�  For example,  consultants are often subject to the Act’s conflict-of-interest rules, just as are employees.  (See regulation 18700(a), defining “public official at any level of state or local government” to include, among others, consultants.) 





�  Note, however, that the $10 per month gift limit applies to any state employee would otherwise qualify as a lobbyist.  





�  This statement is not without certain ambiguities.  The Commission has tentatively decided to apply the principal duties test only to “in-house” lobbyists, and the compensation test only to “contract” lobbyists.  “In-house” and “contract” are not terms defined in the Act.   In the jargon of the political law community, “in-house” lobbyists are those employed by “lobbyist employers”  (see section 82039.5), while “contract” lobbyists are those employed by “lobbying firms” (see section 82038.5).   Unfortunately, the definitions become circular because both “lobbying firm” and “lobbyist employer” are defined (in essential part) as entities which hire lobbyists.  Thus, determining whether an individual is a lobbyist depends in large part on whether he or she works for a lobbying firm or a lobbyist employer—yet whether an entity is a lobbying firm or lobbyist employer depends on whether it employs a lobbyist.  In your situation, applying the principal duties test to you presupposes that McGeorge is a lobbyist employer.   Whether McGeorge is a lobbyist employer depends on whether you are a lobbyist  (assuming that McGeorge employs no one besides you who is or might be a lobbyist).   





The only apparent workable solution to this conundrum is to fashion a working presumption: if whether a person or business entity is a lobbyist employer or lobbying firm depends on whether the individual-in-question is a lobbyist, presume, only for the purpose of determining whether the individual-in-question is a lobbyist, that the  person or business entity is a lobbyist employer or lobbying firm.  In your situation, if whether McGeorge is a lobbyist employer depends on whether you are a lobbyist, presume, only for the purpose of determining whether you are a lobbyist, that McGeorge is a lobbyist employer.  








