                                                                    April 18, 1997

The Honorable Quentin L. Kopp

State Senator, 8th Senatorial District

State Capitol

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-97-157
Dear Senator Kopp:

This letter is a response to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
Do you have a conflict of interest under the Act with regard to SB 181, a bill that facilitates construction of a new baseball stadium for the San Francisco Giants, when a business entity that is a source of income to you owns a minority stake in the limited partnership that owns the Giants?  

II.  CONCLUSION
No.  Although your source of income is indirectly involved in governmental decisions regarding SB 181, there will be no impact on the total revenues, expenses, liabilities, or assets of your source of income, or on the value of its limited partnership interest in the Giants.

III.  FACTS
You are the author of SB 181, which was introduced in the Senate on January 22, 1997.  The bill applies to property in a redevelopment project area in the City and County of San Francisco that is projected for the new San Francisco Giants baseball stadium.  The bill will enable service of notice to month-to-month tenants to vacate premises located in the project area prior to certification of the project’s environmental impact report.  The effect of the bill will be to advance completion of the procedures required under the California Environmental Quality Act (CEQA) by a few months and thus possibly enabling construction to begin on the stadium more quickly than permitted under current law.  The bill is sponsored by the San Francisco Giants.  

You are compensated by KTVU-TV on an independent contract basis for weekly appearances.  Your annual compensation under the contract exceeds $250.  Subsequent to introducing SB 181, you learned last week that KTVU owns a 5.6 percent limited partner interest in San Francisco Baseball Associates L.P., a California limited partnership that owns the San Francisco Giants.  In this capacity, KTVU has no right to participate in the management of the business affairs of the San Francisco Baseball Associates L.P., or the Giants.  KTVU itself is owned by a partnership consisting of several different entities.  

No representations have been made to you by anyone at KTVU regarding any financial gain or loss to you, or regarding any action on your contract with KTVU, as a result of the bill’s introduction or passage.  In addition, Mr. Kevin O’Brien, General Manager of KTVU, has informed you that SB 181, in possibly enabling construction of the stadium to begin a few months sooner than otherwise anticipated, will have no impact on the total revenues, expenses, liabilities or assets of either KTVU or any of its partners, or on the value of KTVU’s partnership interest in San Francisco Baseball Associates L.P., or the San Francisco Giants.  While it is recognized that the building of the stadium may have a financial impact on these entities, 

Mr. O’Brien does not believe that SB 181 itself would ultimately add to or detract from the impact.  
IV.  ANALYSIS
A. Introduction. 

The purpose of the Act's conflict‑of‑interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 you will have a disqualifying conflict of interest with regard to governmental decisions concerning SB 181 in which you might otherwise participate if the decisions will have a reasonably foreseeable and material financial effect on a financial interest of yours which is distinguishable from the effect on the public generally.  

B.
Making, participating in making, or using official position to influence governmental decisions.

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, among other things, votes on a matter.  (Regulation 18700(b).)  Since you are, of course, in a position to vote on SB 181, either in committee, or on the floor, or both, you are in a position to make a governmental decision with regard to SB 181.  

C. 
Reasonably foreseeable material financial effect on a financial interest. 

A public official's financial interest presents a disqualifying conflict of interest if it is reasonably foreseeable that the governmental decision will have a material financial effect on the interest.  "Financial interest" is defined, for purposes of the Act, in Section 87103.  In essence, Section 87103 establishes six kinds of financial interests (see next paragraph).  For purposes of the Act, reasonably foreseeable means a substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)

Five of the six kinds of financial interests are specifically enumerated in subdivisions (a)‑(e) of Section 87103:  (a) a business entity in which the public official has an investment of $1000 or more; (b) real property in which the public official has an interest of $1000 or more;  (c) any source of income which aggregates to $250 or more within 12 months prior to the decision; (d) a business entity in which the public official is an officer, director, manager, etc.; and, (e) the donor of gifts to the public official if the gifts aggregate to $250 or more within 12 months prior to the decision.  Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).)

You have received more than $250 in income from KTVU in the past 12 months.  Therefore, you have a financial interest in KTVU because it is a source of income to you.  (Section 87103(c).)   

KTVU owns a minority stake in the limited partnership which owns the Giants.  SB 181 affects, to at least some degree, the building of the new stadium desired by the Giants.  The building of this stadium may have a financial impact on the Giants, and thus on value of KTVU’s investment in the Giants.  Consequently, your source of income, KTVU is indirectly involved in the governmental decisions regarding SB 181.  (See Regulations 18702, 18702.1.)  

The indirectly involved source of income, KTVU, is a business entity.  Therefore, whether the financial effect of the governmental decisions regarding SB 181 will be material as to KTVU is analyzed under Regulation 18702.2, “Material Financial Effect:  Business Entity Indirectly Involved in the Decision.”  That regulation states a number of alternative rules for determining materiality, depending upon the size of the business entity involved.  Each of the alternative rules tend to focus on the increase or decrease in assets, liabilities, gross revenues, etc., of the business entity attributable to the governmental decision.  

You have not provided us with sufficient facts to determine conclusively which of the alternative materiality rules in Regulation 18702.2 applies to KTVU.  However, you state that you have been informed by the General Manager of KTVU that SB 181, if passed, will (in your words) “have no impact on the total revenues, expenses, liabilities, or assets of either KTVU or any of its partners, or on the value of KTVU’s partnership interest in San Francisco Baseball Associates L.P., or on the San Francisco Giants.”  If that is in fact correct,
 no matter which of the alternative rules is applicable, the effect on KTVU will not be material.  Therefore, you will not have a conflict of interest with regard to votes or other actions on SB 181.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  John Vergelli

        Staff Counsel, Legal Division

SGC:JV:ak

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public Official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a state Senator, you are a public official for purposes of the Act.  As a Member of the Legislature, remedies for possible violations of the Act’s conflict-of-interest provisions in connection with certain types of decisions are specified in Section 87102.5.  


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  





