                                                                    April 15, 1997

Lawrence Capitelli

1891 Solano Avenue

Berkeley, California  94707

 Re:  Your Request for Advice

         Our File No. A-97-162
Dear Mr. Capitelli:

This letter is a response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in planning commission deliberations regarding the West Berkeley Plan if you own commercial property within the plan’s boundaries?

CONCLUSION
You may not participate in decisions to rezone your own property.  You may participate in decisions involving other properties in the plan if the decisions do not have a reasonably foreseeable material financial effect on your real property interests.

FACTS
You are a member of the City of Berkeley planning commission.  The city is now in the process of adopting staff-developed implementation language to implement the West Berkeley Plan.  The West Berkeley Plan covers 1/3 of the entire city of Berkeley.  There are over 2,500 parcels in the plan area ranging from single family residences to six-acre industrial sites.

You own a 25 percent interest in a parcel located in a commercial district within the plan area.  The plan creates six zoning districts for the area.  They consist of manufacturing, mixed manufacturing, mixed use industrial, mixed use residential, general commercial and residential.  You stated in a telephone conversation on April 10, 1997, that your property will be rezoned, but will remain in a commercial area.  You also explained that property within 300 feet of your parcel is currently zoned R-1-A, but contains uses that do not conform to the R-1-A designation elsewhere in the city.  Therefore, one of the decisions to be considered by the planning commission is whether to bring the R-1-A designation into compliance with the rest of the city by changing the uses permitted within that zoning designation.


APPLICABLE LAW
Section 87100 prohibits public officials from making, participating in making, or attempting to use their official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest. 

An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

“(a) Any business entity in which the public official has a

direct or indirect investment worth one thousand dollars ($1,000) or more.

(b) Any real property in which the public official has a

direct or indirect interest worth one thousand dollars ($1,000) or

more.

(c) Any source of income, other than gifts and other than

loans by a commercial lending institution in the regular course of

business on terms available to the public without regard to official

status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a

director, officer, partner, trustee, employee, or holds any position

of management.

(e) Any donor of, or any intermediary or agent for a donor

of, a gift or gifts aggregating two hundred fifty dollars ($250) or

more in value provided to, received by, or promised to the public

official within 12 months prior to the time when the decision is made.”
  (Section 87103.)

The Commission has adopted a series of regulations for determining whether the foreseeable
 financial effect of a decision will be material.  The standards differ depending on the nature of the decision before the official and the economic interest involved.  (Regulation 18702.)  If the economic interest is directly involved in the decision before the official’s agency, Regulation 18702.1 provides that the effect of the decision is deemed to be material.  An economic interest is directly involved in a decision when the economic interest initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)
Regulation 18702.1(a)(3)(A) also provides that an official’s real property is directly involved in a decision if the decision involves “the zoning or rezoning” of the official’s real property.  Regulation 18702.1(3)(E) then goes on to define the terms “zoning” and “rezoning” as referring to the act of establishing or changing the zoning or land use designation on the subject property.  “Zoning” and “rezoning” do not include “an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category.”  (Regulation 18702.1(3)(E).)

If an official’s property is not directly involved in a decision, the official must still consider whether the decision may have a reasonably foreseeable material financial effect on the official’s economic interest.  In the case of real property, the effect of a decision is material if:

“(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.

(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.”  (Regulation 18702.3(a).)


ANALYSIS
You own an interest in real property presumably worth more than $1,000 in an area of West Berkeley.  According to the general plan you enclosed with your request for advice, your real property is currently zoned as retail/commercial.  In our telephone conversation on April 10, 1997, you further explained that your property will be rezoned, but will remain in a commercial area.  Pursuant to Regulation 18702.1(3)(A), your property is considered directly involved in the decision if the parcel will be rezoned.  Accordingly, the rezoning decision will have a reasonably foreseeable material financial effect on your property and you may not participate in the decision to rezone your property.

The plan will also affect areas within 300 feet of your parcel.  Your parcel abuts property currently zoned R-1-A.  The new plan will not rezone this area, but rather, will bring the R-1-A zoning designation in West Berkeley into compliance with the features of R-1-A zoning in the rest of the city.  Pursuant to Regulation 18702.3(3)(E), the definition of rezoning does not include amendment of an existing zoning ordinance or other land use regulation if the changes will be applicable to all other parcels in the zoning category.  This appears to apply to your facts.  

The financial effect of these types of amendments must be analyzed under Regulation 18702.3(c), which provides that the official may not participate if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the official’s real property interest or will affect the rental value of the property by $1,000 or more per 12-month period.  Thus, if the decision to amend the residential zoning uses in the property adjacent to yours will not have the above-described financial effects, you may participate in the decision. 

Finally, please keep in mind that the materiality standards in Regulation 18702.3 also apply to property outside of the 300 foot radius around your property.  If any decision involving the West Berkeley plan affects property within 2,500 feet of your property, you may not participate in the decision if it will have a reasonably foreseeable financial effect of $10,000 or more or will affect the rental value of your property by $1,000 or more per 12-month period.  (Regulation 18702.3(a)(3).)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Liane Randolph

        Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The disqualifying amount of a gift is now $290.


�  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made is a factual question.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 





