                                                                    April 21, 1997

The Honorable Sam W. Jennings

Executive Secretary/Chief Administrative 

  Law Judge

New Motor Vehicle Board

1507 21st Street, Suite 330

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-97-169
Dear Judge Jennings:

This letter is a response to your request on behalf of three members of the New Motor Vehicle Board (boardmembers Padilla, Drew and Brooks) for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts you have presented to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTION
Does the Political Reform Act prohibit participation by members of the New Motor Vehicle Board in deciding an appeal brought before the Board by Chrysler Corporation, when the boardmembers have financial interests in automobile dealerships and other automobile-related businesses?

CONCLUSION

The Political Reform Act does not prohibit dealer boardmembers from decisionmaking in the Chrysler appeal simply because they have financial or ownership interests in new motor vehicle dealerships, so long as the boardmembers are able to conclude that any foreseeable, material financial effects of the decision upon their dealership interests are substantially similar to the foreseeable effects on a significant segment of new motor vehicle dealerships statewide.      However, if Chrysler or any of its related business entities prove to be sources of income of $250 or more to any of the business interests owned by the boardmember, he or she would be disqualified from any role in deciding the Chrysler appeal.  

Finally, the dealer boardmembers must also analyze the foreseeable financial effects of this decision on their business interests other than their new motor vehicle dealerships.  If the dealer boardmembers conclude that the decision on this appeal will foreseeably have a material financial effect on financial interests other than their automobile dealerships, they may not participate in this decision unless they also conclude that the effects on all their business 

interests are substantially similar to the foreseeable effects on California businesses generally.  

FACTS
           
The New Motor Vehicle Board (the “Board”) is a quasi-judicial adminsitrative agency which acts, in part, as the appellate body for the Department of Motor Vehicles.  California Vehicle Code Section 3001 provides that the Board is to be composed of four new motor vehicle dealers, appointed by the Governor, and five members of the public, three to be appointed by the Governor, and one each by the Senate Rules Committee and by the Speaker of the Assembly.  All members of the Board are required to file a Statement of Economic Interests. 

An appeal has been filed with the Board from an action heard before the Office of Administrative Hearings, entitled Chrysler Motors Corporation v. Department of Motor Vehicles.  This action arose from allegations that Chrysler had sold vehicles at auction which should have been identified as “lemons” under the law.  The outcome of this hearing was a decision that provided for a 45 day suspension of Chrysler’s license to sell motor vehicles in California.  Chrysler has appealed this decision to the Board.

The Board’s dealer members have financial and ownership interests in new motor vehicle dealerships and other automobile-related enterprises, which may do business with Chrysler dealers or related entities through dealer trades, parts purchases, and the like.  The Chrysler dealers are not parties to the instant action, but you are concerned that they may be indirectly affected by the decision of the Board on this appeal.  You have identified three of the Board’s members, appointed to represent new motor vehicle dealer interests on the Board, who have asked you to assist them in determining whether, under the provisions of the Political Reform Act, they may participate in the Board’s decision on this appeal.
    

Boardmember Padilla’s Statement of Economic Interests shows that he has an investment interest valued at more than $100,000 in Gateway Chevrolet Motor Co., and that he serves as President of that Corporation.  Mr. Padilla also indicates that he has an investment interest in excess of $10,000 in Westland & Associates, an auto parts distributing company on whose board he sits.  Mr. Padilla also appears to have substantial investment interests in two other entities engaged in auto warranty work and sale of aftermarket items.  Mr. Padilla indicates no investment in any business entity obviously affiliated with Chrysler.

Boardmember Drew indicates that he has investment interests via stock ownership in a number of publically traded companies which do not appear to have any connections with the automobile industry.  He is, however, the President of Drew Ford Volkswagen Hyundai, and has an investment interest valued at more than $100,000 in that corporation.  Mr. Drew also lists 38 automobile-related business entities as sources of income to him and/or loans over $10,000.  None of these business entities appears to be directly related to Chrysler Corporation. 

Boardmember Brooks discloses investments worth over $100,000, and ownership interests in excess of 10 percent, in three entities related to Ellis Brooks Chevrolet Pontiac Nissan Geo.  These business entities are also reported as sources of income to her in excess of $10,000.  All are engaged in the business of automobile sales, leasing, or service.  Ms. Brooks discloses no financial interest in business entities directly affiliated with Chrysler Corporation.   

Although these boardmembers seem not to have direct ownership or investment interests in any Chrysler affiliated entity, they all have financial or ownership interests in businesses involved in sales of aftermarket items and services, automotive parts, and the like, which  commonly do business with each other and with other automobile dealers any or all of whom may, as a result, be sources of income for each other in excess of $250 annually.

ANALYSIS
A.  General Provisions of Governing Law

The Political Reform Act was adopted by California voters through the initiative process in 1974.  Included within the Act are conflict-of-interest provisions intended to insure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias attributable to personal financial interests, or to the financial interests of persons who have supported them.  (Section 81000(b).)  To further this purpose, Section 87100 provides:

“No public official, at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A “public official” is defined by the Act to include every member, officer, employee, or consultant of a state or local governmental agency.  (Section 82048.)  This plainly includes a member of the New Motor Vehicle Board.  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or his immediate family, on any business entity in which the public official has an investment worth $1,000 or more, on a business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management, or on a source of income to the public official aggregating $250 or more in the 12 months preceding the decision.  (Section 87103(a), (c) and (d).)

An effect of a decision is “reasonably foreseeable” if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989.)  An effect of a decision may be direct or indirect.  A decision has a direct effect on any person or entity who initiated the proceeding in which the decision is made, is a party to the proceeding, or is the subject of the proceeding.
  (Regulation 18702.1(b).)  A decision has an indirect effect when an affected person or entity does not fit the criteria established in Regulation 18702.1(b) to identify persons or entities directly affected.

To be disqualifying, the financial effect of a decision must be material.  Materiality is defined by objective financial criteria, which vary depending on whether the party is affected directly or indirectly and, in the latter case, depending on certain specified characteristics of the affected party.   Since it appears that no boardmember is directly before the Board in the Chrysler appeal, and that no investment interest of any boardmember is directly involved in that appeal,
 any reasonably foreseeable financial effect of this decision on a boardmember will necessarily be indirect, and will take the form of effects on business entities in which boardmembers are invested, or which have been a source of income.  Materiality is therefore determined by the criteria given in Regulation 18702.2 (copy enclosed).  

In the interest of clarity, analysis of the dealer boardmembers’ potentially disqualifying interests will proceed in two parts, beginning with a separate treatment of interests in automobile dealerships, and concluding with their interests in business entities other than those dealerships.

B.  Financial Interests in New Motor Vehicle Dealerships Competing with Chrysler

There seems to be no doubt that each of the three dealer members discussed above has  investment and other financial interests in automobile dealerships that compete with Chrysler dealerships.  We assume an apparently obvious but important point, that Chrysler and its affiliates are not sources of income to these competing Ford and Chevrolet dealerships.  On the other hand, it appears reasonably foreseeable that a decision on the Chrysler appeal would have some indirect financial effect on the boardmembers’ automobile dealerships, since a decision adverse to Chrysler would restrict the availability in California of Chrysler, Dodge, Plymouth and Jeep-Eagle automobiles, an obvious advantage to dealers in competing vehicles.  A decision favorable to Chrysler would permit Chrysler to compete more freely, a detriment to its rivals.  

For purposes of this analysis, we will assume that the decision on the Chrysler appeal would not only have a reasonably foreseeable financial effect on the dealerships in which the boardmembers  have a financial interest, but that that effect would be material within the meaning of Regulation 18702.2.  Even with a foreseeable, material financial effect, the dealer boardmembers may still participate in the decision if they are affected in the same manner as “the public generally.”  

The “public generally’ exception to the conflict-of-interest rules prevents disqualification from decisions that would otherwise have a foreseeable material financial effect on public officials, when the effects of the decision on the official is substantially similar to the effects on a substantial segement of the general public.  Regulation 18703.3(a) states a particular application of the “public generally” exception that is well tailored to dealer boardmembers, as follows:

“(a) For the purposes of Government code Section 87103, the ‘public generally’ exception applies to appointed members of boards and commissions who are appointed to represent a specific economic interest, as specified in Section 87103 (a) through (d), if all of the following apply:

(1) The statute, ordinance, or other provision of law which creates or authorizes the creation of the board or commission contains a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest.

(2) The member is required to have the economic interest the member represents.

(3) The board’s or commission’s decision does not have a material financial effect on any other economic interest held by the member, other than the economic interest the member was appointed to represent.

(4) The decision of the board or commission will financially affect the member’s economic interest in a manner that is substantially the same or proportionally the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.” 

* * *             

In creating the Board, the Legislature amended the Vehicle Code at Stats. 1973, c. 996, p. 1964, Section 1, providing in pertinent part that:

“The Legislature finds and declares that the distribution and sale of new motor vehicles in the State of California vitally affects the general economy of the state and the public welfare and that in order to promote the public welfare and in the exercise of its police power, it is necessary to regulate and to license...in order to avoid undue control of the independent new motor vehicle dealer by the vehicle manufacturer or distributor....”

Section 3001 of the Vehicle Code, added by the Legislature in 1973, created a nine member board and required that four of the nine boardmembers be new motor vehicle dealers.  These facts satisfy the first two requirements of Regulation 18703.3, showing that the dealers were required to have and to further the interests of new motor vehicle dealers, including at least the interest in avoiding “undue control” of the dealer by the manufacturer, which is referenced in the italicized portion of quotation from the Legislature’s findings and declarations.  The third  requirement of Regulation 18703.3 is also satisfied - within the context of this particular discussion - since the present discussion is limited to possible financial effects on the boardmembers’ interests in their automobile dealerships.  

The fourth and final requirement, that the effects on the boardmembers’ dealerships be substantially or proportionally the same as a significant segment of “the interest that the boardmembers were appointed to represent,” raises a question of fact that cannot be decided in this letter.  You have given us no reason to believe that the decision on the Chrysler appeal would have a peculiar or extraordinary financial effect on any of the boardmembers’ dealerships, but the dealer members will have to address and resolve this question for themselves.  The “significant segment” against which they measure the foreseeable effects on their own dealerships is a fraction of all independant new automobile dealers in California.  The number of dealers required to make up a “significant segment” is not established by regulation,
 but should amount to at least a sizeable minority.  (See, e.g. Chiozza Advice Letter, No. A-92-611, which concluded that 37 percent of a population constituted a “significant segment” of the population.)

Thus, treating the new motor vehicle dealerships in isolation, the dealer boardmembers do not have a disqualifying conflict-of-interest so long as they can determine that the foreseeable financial effects on their dealerships will be substantially similar to the effects on a significant segment of all California dealers, even if the decision on the Chrysler appeal might foreseeably have a material financial effect on the boardmembers’ new motor vehicle dealership interests.   

C.  Potentially disqualifying Financial Effects on Interests Other Than New Motor                  Vehicle Dealerships.

The potential for disqualification from participation in the Chrysler appeal poses more complex factual questions when we turn to the dealer boardmembers’ financial interests in business entities other than their automobile dealerships.  Most importantly, the facts you have provided leave open the possibility that Chrysler and its affiliates are sources of income to these other businesses, with their widespread connections to the trade in automobile parts and services.

Even if they conclude that no Chrysler-related entity was a source of income to them, the dealer boardmembers must still face the question of the indirect financial effects of the decision on their interests in businesses other than their automobile dealerships.  We treat these two issues in order.     

 
1.     Chrysler-related business entities as sources of income.  

Section 87103(c) identifies a “source of income” in excess of $250 over the prior 12 months as a “financial interest” which, if involved in a decision, precludes participation of the official in that decision.  (Section 87100.)  Section 82030 provides that the income of an individual includes a pro rata share of the income of any business entity in which the individual owns directly, indirectly, or beneficially,  an interest of 10 percent or more.  Thus any source of income to a business in which a boardmember owns 10 percent or more is income to the boardmember, adjusted to reflect his or her proportionate ownership interest in the business.  

The Statements of Economic Interests that you have provided for the three dealer boardmembers disclose business interests that are direct sources of income to the boardmembers, but do not go on to disclose the sources of income to those businesses.  It is therefore impossible for us to determine from the Statements of Economic Interests whether or not any of the listed business interests have  “passed through” to a boardmember income in excess of $250 that originated from Chrysler or related entities.
  

The boardmembers will have to examine their own records, and those of their businesses, to determine whether Chrysler or any related business entity may have been sources of income to one or more of these businesses such that the pro rata share of income attributable to the boardmember under Section 82030 met or exceeded $250 over the 12 months prior to the decision.  If any boardmember finds a source of income related to Chrysler within the meaning of Regulation 18236, he or she is disqualified from taking any role in the Chrysler appeal, because a source of income to the official is directly before the official.

2.     Material Financial Effects on Businesses Owned by Dealer Boardmembers.   

If the dealer boardmembers do not discover disqualifying Chrysler-related sources of income after examining the books and records of their various businesses, they must still consider the potentially disqualifying effects of the decision on those businesses.  For each non-dealership business interest, the boardmembers must consult Regulation 18702.2 to decide which standard of materiality applies, and then determine whether the foreseeable financial effect of the Chrysler decision will meet or exceed the pertinent materiality threshold.  If it appears to any  boardmember that the foreseeable financial effects on these business interests fall short of the relevant materiality standard, this inquiry is at an end. 

If any boardmember concludes that there is a foreseeable material financial effect on one or more of his non-dealership businesses, the apparent conflict-of-interest may still be resolved if the boardmember also finds that the effect is substantially similar to the foreseeable effects on a significant segment of the “public generally.”  In this case, however, the “public generally” standard is set by Regulation 18703(a)(1)(B), which defines the pertinent benchmark as “fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”  The jurisdiction represented is, of course, the state of California, and the businesses affected are not limited to any trade or industry.  

It is important to note that, if there is a foreseeable material financial effect on any of these non-dealership businesses, Regulation 18703.3 (quoted and discussed above in part “B”

of this letter) cannot be applied to evaluation of effects on the new motor vehicle dealerships.  Regulation 18703.3(a)(3) expressly states that the regulation is applicable only when there is no material financial effect on interests other than those the boardmember was appointed to represent.  Regulation 18703.3(b) provides for coverage of certain interests not expressly identified in legislative findings and declarations, if the legislative history shows that inclusion of such interests was “implicit.”  However, without more specific industry information, we cannot now evaluate the possibility that Vehicle Code Section 3001 may include unstated interests in  parts distributorships and other automobile-related businesses typically owned by auto dealers.

To summarize this portion of the analysis, if any boardmember determines that Chrysler or a Chrysler related business entity is a source of income, he or she may not participate in any way in the decision on the Chrysler appeal.  If any boardmember finds that there will foreseeably be a material financial effect on any (non-dealership) business interest of a kind not substantially similar to the effects on the public generally, he or she is also disqualified.      

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Lawrence T. Woodlock

       Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You have indicated that the Board presently has only three dealer members, and that the fourth seat reserved by statute for a new motor vehicle dealer is now vacant.


�  For purposes of this letter, trade names associated with Chrysler include Plymouth, Dodge and Jeep-Eagle.   


�  You have told us that one of the New Motor Vehicle Board’s functions is to decide appeals arising out of administrative proceedings brought by the Department of Motor Vehicles.  Such reviews of administrative proceedings are themselves “proceedings” within the meaning of the Act. 


�  You have not told us that any of the boardmembers has a financial interest in any person or entity directly before the Board on the Chrysler appeal, and nothing in the included Statements of Economic Interests suggests otherwise.  The point is an important one, however, and the following analysis is grounded on the assumption that none of the boardmembers has a financial interest in a person or entity directly before the Board.   A boardmember with a direct financial interest in the decision would be disqualified from taking any part in the decision, or from using his or her official capacity to influence the decision in any way.    


�  Regulation 18703 does prescribe with specificity the threshold fraction that will be considered “substantial segments” of many populations, but Regulation 18703 does not discuss this term within the context of a single industry, the “population” in question under Regulation 18703.3(a)(4).  Regulation 18703.2  treats “industries, trades or professions,” but provides no specific benchmarks, and is in any event applicable to elected officials only. 


�  “Related business entities” are defined at Regulation 18236 to include not only entities in a parent-subsidiary relationship, but also entities with shared ownership, or shared management and control.  


�  Regulation 18702.1.  Subdivision (c)(2) of that regulation states an exception to the otherwise required disqualification, when the person or business entity  before the official would suffer no financial effect from the decision.  This would be a most unusual circumstance, and appears unlikely in this case.   





