                                                                    June 11, 1997

Anne M. Russell

Diehl & Rodewald

1043 Pacific Street

Post Office Box 1207

San Luis Obispo, California  93406

 Re:  Your Request for Advice

         Our File No. A-97-179
Dear Ms. Russell:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”)
 on behalf of Victor H. Bouquet, a Director of the Santa Maria Public Airport District (“District”).

QUESTION

Does Director Bouquet have a conflict of interest in decisions of the District related to the establishment of a foreign trade zone or a joint use agreement between the District and Vandenberg Air Force Base?

CONCLUSION
Director Bouquet may not participate in any decision related to either project if it is reasonably foreseeable that the decision will have a material financial effect on Astrotech or SPACEHAB, Inc. 

FACTS
Background
Director Bouquet serves as an elected Director on the five member Board of Directors (“Board”) of the Santa Maria Public Airport District (“District”).  Director Bouquet is employed by Astrotech Space Operations, Inc., (“Astrotech”), a Delaware corporation.  SPACEHAB, Inc., has owned Astrotech’s operating assets since February 1997.  Astrotech had approximately $8,000,000 of revenue in calendar year 1996.  SPACEHAB had approximately $50,000,000 of revenue in calendar year 1996.     

Astrotech provides satellite launch site preparation service for the U.S. commercial space launch industry.  Astrotech’s primary facility is in Titusville, Florida, with a secondary facility located at Vendenberg Air Force Base, California, and a third under construction at Long Beach, California.  Bouquet is employed as General Manager, Astrotech Vandenberg Operations.  Bouquet does not currently own any stock or other ownership interest in either Astrotech or SPACEHAB.  However, beginning in August 1997, he will receive stock options from SPACEHAB.  He is not a corporate officer or director in either Astrotech or SPACEHAB.

Foreign Trade Zone
The District is pursuing the establishment of a foreign trade zone (“FTZ”).  FTZ’s are discrete areas located within the United States, but which are considered outside the customs territory of the U.S. for customs purposes.  A FTZ is established through the issuance of a grant by the Foreign Trade Zones Board (a branch of the U.S. Commerce Department).  Such a grant is  generally issued to a public or quasi-public entity.  The District is seeking such a grant.  The recipient of the grant is known as the “grantee.”  The grant that is initially issued is usually limited to a general purpose FTZ, an area in which all users can store their merchandise and which is run as a public utility by a party known as the operator.

If a company wishes to have its own manufacturing facility designated as a FTZ, the company will request a grantee to file, on behalf of the company, a subzone application with the Foreign Trade Zones Board seeking subzone designation.  It is also possible for a company to have its distribution facility designated as an FTZ without filing a subzone application.  This can be accomplished either by locating the distribution facility within an existing general purpose FTZ or by requesting the grantee to expand the boundaries of the general purpose FTZ to include the company’s location. 

The principal benefits that can be derived from a FTZ usage include:

a. Postponement of duty payment on foreign merchandise until the merchandise physically leaves the FTZ facility either in its condition as admitted into the FTZ or as part of a finished article (commonly referred to as the “duty deferral principle”).

b. Reduction of customs duties on foreign components which carry a higher duty rate than the finished article (commonly referred to as the “inverted tariff principle.”).

c. Elimination of customs duties on foreign merchandise that is re-exported from the U.S. either in its condition as admitted into the FTZ or as part of a finished product.

d. Elimination of customs duties on foreign merchandise that is defective or which during the production cycle becomes waste.

Astrotech provides payload processing services.  Customers utilize Astrotech’s capabilities for the preparation of satellites for launch into outer space.  Astrotech’s Florida facility operates inside a subzone of FTZ No. 136 at the Kennedy Space Center and Cape Canaveral Air Station in Florida.  This permits foreign produced satellites and associated hardware to be brought to the Astrotech facility for launch from the Kennedy Space Center or Cape Canaveral Air Station without being officially imported into the customs territory of the United States.  This saves Astrotech’s customers the cost and paperwork that would otherwise be associated with the temporary import of this equipment and property and offers Astrotech’s U.S. commercial launch service customers a distinct advantage in the international competition for launch customers.

Astrotech Vandenberg has a twenty year lease with Vandenberg Air Force Base for a site for its business operations, expiring in 2013, unless extended.  Astrotech Vandenberg has not yet identified any specific foreign payload customers for launch from Vandenberg.  However, Astrotech anticipates that it will have customers in the future who would benefit from FTZ operations.  Astrotech will most likely request inclusion in the general purpose FTZ or request a subzone redesignation.

Joint Use
U.S. Air Force Policy Directive 10-10 allows for the establishment of an agreement whereby civil aircraft might use an Air Force airfield, subject to various specific requirements being fully satisfied.  The District is exploring a joint use agreement with Vandenberg Air Force Base that would allow civil aircraft use of the base, thereby allowing the District to avoid costly capital improvements, such as runway extensions.  The type of civil use envisioned would include air cargo activity utilizing larger, long haul aircraft, major aircraft maintenance/repair, corporate/air taxi operations, and selected civil aircraft testing, together with fuel sales and limited aircraft ground support capability.

The proposal also envisions the District leasing from the Air Force a 30 to 40 acre parcel of land upon which support facilities would be developed.  The proposed parcel of land is approximately one mile from Astrotech’s leased premises (two to three miles by road).  Assuming the Air Force is willing to consider a joint use agreement with the District, the precise location of the parcel would be determined at a future time through the negotiation process.  Finally, some associated warehousing and distribution operations may be incorporated in the future to take advantage of the proposed FTZ status sponsored by the District.  Commercial space launch operations may also benefit from heavy-lift aircraft support for transfer to the base.  At this time, commercial operators are permitted to use Vandenberg’s runway on a case-by-case basis after approval of a civil landing permit.  

ANALYSIS
As a Director on the Santa Maria Public Airport District Board, Director Bouquet is a public official as defined in the Act.  (Section 82048.)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

A public official makes a governmental decision when he or she, acting within the authority of his or her office, does any of the following: (1) votes on a matter; (2) appoints a person; (3) obligates or commits his or her agency to any course of action; (4) enters into any contractual agreement on behalf of his or her agency; or (5) determines not to act in any of the ways described above, unless that determination is made because the official has disqualified himself or herself due to a conflict of interest.  (Regulation 18700(b), copy enclosed.)  Both the establishment of a FTZ and the implementation of a Joint Use Agreement are lengthy processes which may take years to come to fruition.  As such, the board will likely be making several decisions along the way on both of these projects.  Director Bouquet must analyze each decision under the principles described herein to determine if he has a conflict.
 

Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

“(c) Any source of income . . . aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d) Any business entity in which the public official is a director, officer, partner, trustee, employee or holds any position of management.”  (Section 

87103 (c),(d). )
 

Astrotech is an economic interest to Director Bouquet under both of the above tests.  Director Bouquet is employed by Astrotech, and it has been a source of income to him of over $250 in the last 12 months.
  Thus, Director Bouquet must disqualify himself from any governmental decision where it is reasonably foreseeable that the decision will have a material financial effect on Astrotech.

If an official’s source of income or employer is directly involved in a decision before the official’s agency, the test of whether the decision is material is found in Regulation 18702.1.  (Regulation 18702(a)(1).)  A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:

   
    “(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

    
      (2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. 

   
     (3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”  (Regulation 18702.1(b).)

Director Bouquet must analyze each decision to determine whether Astrotech is directly involved in that decision.  As an example, if Astrotech requests that the District expand the boundaries of the general purpose FTZ to include Astrotech’s location, then Astrotech is directly involved in that decision pursuant to Regulation 18702.1(b)(1).  In that case, Director Bouquet must disqualify himself.

For other decisions, it may be more difficult to determine whether or not Astrotech is directly involved.  As an example, you have indicated that one of the first decisions by the District to establish a FTZ will be submitting its application for a FTZ grant.  Although Astrotech will not be initiating the proceeding, Director Bouquet must still analyze if Astrotech is the “subject of” the proceeding.  This may be the case if Astrotech is an integral part of the application process.  Likewise, if approval of the District’s application would effectively lead to the “issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with” Astrotech, then the decision to approve the application would directly involve Astrotech, and Director Bouquet must abstain.
  (See Anderson Advice Letter, No. A‑96‑231a, stating a decision to institute a new fee policy for a redevelopment agency may directly affect an official’s source of income if the decision implementing the policy involves the issuance, renewal, approval, denial or revocation of existing contracts between the official’s source of income and the redevelopment agency.)

If Director Bouquet determines that a specific decision would not directly affect his employer, he must then analyze whether the decision will indirectly have a material financial effect on Astrotech.  Regulation 18702.2 addresses whether a decision is material as to a business entity that is indirectly involved in a particular decision.  I enclose a copy of that Regulation for your assistance.  If any decision has an indirect financial effect on Astrotech as outlined in Regulation 18702.2, Director Bouquet must disqualify himself.

Lastly, whether the direct or indirect financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  (Canady Advice Letter, No. I-93-206.)  A financial effect is reasonably foreseeable when it is substantially likely to occur.  Certainty is not required.  Likewise, a mere possibility is insufficient to trigger the conflict-of-interest provisions of the Act.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App.3d 817, 822.)  You have indicated by your letter that the District’s establishment of a FTZ could have very beneficial financial consequences to Astrotech, including postponement of duty payments and reduction or elimination of customs duties.  In addition, you have indicated that Astrotech anticipates that it will have customers in the future who would benefit from FTZ operations.  These facts should factor into your foreseeability analysis.  

I enclose for your review the FPPC’s Guide to the Political Reform Act which outlines the conflict provisions of the Act.  I hope these guidelines will be of assistance to Director Bouquet.  Should Director Bouquet desire more specific guidance involving his participation in a particular decision, please encourage him to request assistance from this agency. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Deborah Allison

       Staff Counsel, Legal Division

SGC:DA:ak

Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  If Director Bouquet has a conflict, he cannot participate in the making or influencing of governmental decisions that will impact his economic interests.  (Regulations 18700(c) and 18700.1, copies enclosed.)


�  Your letter states that you will begin receiving stock options from SPACEHAB, Inc., beginning in August 1997.  This may create a separate potentially disqualifying interest under Section 87103.  That section provides that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on “[a]ny business entity in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.”  (Section 87103(a).)


�  SPACEHAB, Inc. is also a source of income to Director Bouquet under Regulations 18706 and 18236.  (Copies enclosed.)   Therefore, the analysis described also applies to SPACEHAB.  Director Bouquet cannot make, participate in the making, or influence any governmental decisions that will have a reasonably foreseeable and material financial effect on SPACEHAB.


�  The same analysis applies to determine whether Director Bouquet’s economic interests are directly or indirectly involved in any decision related to the Joint Use Agreement. 





