                                                                    May 16, 1997

Beverly Oviedo

636 Leeanne Avenue

Yuba City, California  95993

 Re:  Your Request for Advice

         Our File No. A-97-191
Dear Ms. Oviedo:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Does Proposition 208 introduce new restrictions into the Act relative to commercial “continuous income programs,” through which a general purpose committee might receive a percentage of monthly telephone bills paid by subscribers who have designated the committee as recipient of this income? 

2.  If a general purpose committee had “blackout periods,” could income continue to be received under a “continuous income program?”

3.  Can a committee restricted to ballot measures and lobbying accept income on an ongoing basis in unlimited amounts?

4.  Can a nonprofit organization contribute to a political action committee?  If so, how much?

5.  Can a political action committee lawfully set itself up in the business of soliciting customers for long-distance telephone service providers, receiving commission income from the  service provider? 

CONCLUSIONS
1.  Proposition 208 does not introduce new restrictions on receipt of income by general purpose committees not controlled by a candidate, so long as that committee does not contribute to candidates, or make certain expenditures for or against candidates.  The requirements of the Act prior to enactment of Proposition 208, including recordkeeping and disclosure obligations, remain in effect and are described in the Zerbe Advice Letter, No. I-95-146 (copy enclosed). 

2 and 3.  A general purpose committee, which is not controlled by a candidate and which does not contribute to candidates, is not subject to the limitations of timing and amount imposed by Proposition 208 on contributions to candidates.

4.  A non profit organization may contribute to a general purpose committee which is not controlled by a candidate, and which does not contribute to candidates, at any time and in any amount.

5.  Yes. 

FACTS
American Communications Network, Inc. (“ACN”) markets a “Continuous Income Program” to organizations that wish to generate income “...without the continued cost of canvassing, fund-raising and soliciting contributions.”
  ACN describes itself as a “customer acquisition company,” which brings customers to LCI International, the sixth largest long distance carrier in the United States, which would handle all billing and customer service requirements of the program.  You write on behalf of a general purpose committee interested in participating in the ACN Continuous Income Program.  This committee is not candidate controlled, but will engage in promoting ballot measures and general lobbying on behalf of local flood victims in need of relief. 

As we understand it, the “Continuous Income Program” works as follows.  All long distance customers brought to LCI on behalf of your general purpose committee would sign up with LCI for long distance telephone service.  LCI would then pay over to your committee a percentage of these subscribers’ monthly telephone bills, varying from 5 to 8 percent depending on the total of the phone bills attributed to these subscribers each month.  The cash flow would continue from month to month, reflecting the long distance spending of these subscribers each month.  As advertised, the potential for income generated under this plan is limited only by the number of subscribers brought into the plan on behalf of the committee, and the amount they spend on long distance calls each month.  

ANALYSIS

Question 1
We have discussed an essentially identical rebate plan in the Zerbe Advice Letter, supra.  In that letter we concluded that the Act did not prohibit fundraising by a committee through such a program, although the Act imposed certain recordkeeping and disclosure obligations.  In particular, we noted that the entire amount attributable to each subscriber that is given by the telephone company to the committee is a contribution by the subscriber, and that the telephone company would have to collect and timely provide to the committee all information needed by the committee to meet its reporting obligations.   We also found that the telephone company would not be considered an intermediary in transmitting the subscribers’ monthly contributions, but that any amounts retained by the telephone company to pay for the costs of the program would be considered expenditures of the committee.  Please review the Zerbe Advice Letter for full details on these and related points.

Proposition 208 was approved by the voters in the election of November 5, 1996, and became effective by its terms on January 1, 1997, amending the Act in numerous particulars well after the Zerbe Advice Letter was written.  However, nothing in Proposition 208 alters the analysis presented in the Zerbe letter regarding the employment (by a general purpose committee not controlled by a candidate) of a fundraising vehicle like the “Continuous Income Program.”  Of course, the general purpose committee which you represent must conform to the general requirements of Proposition 208 applicable to such committees.
  

Question 2
As noted above, funds received through the “Continuous Income Program” are considered to be “contributions” from the individual long distance subscribers.  However, the “blackout” period introduced by Proposition 208 applies only to contributions to candidates and their controlled committees.  The general purpose committee you describe is not a “candidate,” and it may therefore receive contributions at any time. 

Question 3
Yes.  The “commissions” you refer to would be regarded as contributions to the committee.  So long as the committee is not controlled by a candidate and does not contribute to candidates, Proposition 208 does not limit the amount of contributions it may solicit or receive.

Question 4
A nonprofit organization may contribute to a general purpose committee (which is not controlled by a candidate and which does not contribute to candidates) without limitation as to timing or amount.

Question 5

The Act does not prohibit a general purpose committee from raising funds through referral of subscribers to a long distance telephone service that returns a percentage of the resulting telephone phone bills to the committee as a “commission.”  This “commission” would be characterized under the Act as contributions from the individual subscribers.  Please bear in mind that payments received by a political action committee are by their nature payments made for political purposes.  (Section 82015.)  Therefore, the committee would be subject to all the reporting requirements of Chapter 4 of the Act, and the requirements of Sections 89510 -89518. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Lawrence T. Woodlock

       Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The facts and quotations presented here are drawn from the ACN advertising brochure included with your letter. 


�  You should be aware that not only will contributions to candidates change the analysis given in this letter, but that independent expenditures may have the same effect.  Section 85500(b) provides that a committee making independent expenditures of $1000 or more in support of or in opposition to any candidate may not receive any contribution in excess of $250 per election. 





