                                                                    April 21, 1997

The Honorable Barbara Alby

Assembly, California Legislature

State Capitol

P.O. Box 842849

Sacramento, CA 94249-0001

 Re:  Your Request for Advice

         Our File No. I-97-195
Dear Assembly Member Alby:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Since your question is general in nature and does not name a specific individual whose duties are in question, we can only provide informal advice.
 

QUESTION
Who is responsible for enforcement of the Act’s conflict-of-interest provisions in special districts?


CONCLUSION
The answer varies depending on the type of violation and the type of enforcement action brought against the alleged violator.  The Commission may assess administrative penalties for a violation of the Act, including conflict-of-interest violations.  The district attorney is the civil prosecutor for non-statewide agencies, such as special districts, but may authorize the Commission to bring a civil action.  The Commission is the civil prosecutor with respect to the state and statewide agencies, except itself.  The Attorney General is the civil prosecutor with respect to the Commission.  The Attorney General and the district attorney of the county in which the violation occurs have concurrent powers and responsibilities to enforce all the criminal provisions of the Act.  The Commission has concurrent jurisdiction in enforcing the criminal misdemeanor provisions of the Act.   City clerks have specific enforcement duties for reporting violations.  Also, an agency may discipline a public official for a conflicts violation.  Finally, private causes of action may be brought by any person residing in the jurisdiction in certain circumstances.

ANALYSIS
The enforcement provisions of the Act are located in Sections 83116, 83116.5, 89520, 89521, 91000-91015.

1.
Administrative Actions
Section 83116 provides:

“When the Commission determines that there is probable cause for believing this title has been violated, it may hold a hearing to determine if such a violation has occurred.  Notice shall be given and the hearing conducted in accordance with the Administrative Procedure Act

* * *

When the Commission determines on the basis of the hearing that a violation has occurred, it shall issue an order which may require the violator to:

(a) Cease and desist violation of this title;

(b) File any reports, statements or other documents or information required by this title;

(c) Pay a monetary penalty of up to five thousand dollars ($5,000) per violation to the General Fund of the state.

When the Commission determines that no violation has occurred, it shall publish a declaration so stating.”

The Commission may impose administrative penalties for any violation of the Act, including any conflict-of-interest violation.

2. Civil Actions

Section 91001 provides, in pertinent part:

“(b)  The civil prosecutor is primarily responsible for enforcement of the civil penalties and remedies of this title.  The civil prosecutor is the commission with respect to the state or any state agency, except itself.  The Attorney General is the civil prosecutor with respect to the commission.  The district attorneys are the civil prosecutors with respect to any other agency.  The civil prosecutor may bring any civil action under this title which could be brought by a voter or resident of the jurisdiction.  Upon written authorization from a district attorney, the commission may bring any civil action under this title which could be brought by a voter or a resident of the jurisdiction.  Under such circumstances, Section 91007 shall not apply to the commission.”

On the civil side, in accordance with existing laws, where a violation involves the state or a state agency, such as a statewide ballot measure, the Commission has advised that it shall be the civil prosecutor.  (Davidson Advice Letter, No. I-89-612.)  The district attorney is the civil prosecutor for violations of the Act with respect to any other agency.  (See Kail Advice Letter, No. I-90-724 and Jackson Advice Letter, No. A-76-493. [The district attorney is the civil prosecutor for violations of the Act occurring in connection with a county election].)   “Agency” is defined as any state agency or local government agency.  (Section 82003.)  “Special district” means an agency of the state established for the local performance of governmental or proprietary functions within limited boundaries.  (Section 82048.5.)  Since violations that occur with regard to special districts do not involve the state or a state agency, but rather “any other agency,” the district attorney would be the primary civil prosecutor.  However, the district attorney may authorize the Commission to bring the same action.

3. Criminal Actions
On the criminal side, the Attorney General is responsible for enforcing the criminal provisions of this title with respect to state agencies, lobbyists as defined by the Act and state elections.  The district attorney of any county in which a violation occurs has concurrent powers and responsibilities with the Attorney General.  (Section 91001(a).)  Therefore, for special districts the district attorney and the Attorney General would have concurrent powers and responsibilities. 

In addition, Section 91000(d), as amended by Proposition 208, gives the Commission concurrent jurisdiction in enforcing the criminal misdemeanor provisions of the Act.

4.
Reporting Violations

In addition, the Act provides specific enforcement duties for all filing officers regarding late filings of certain statements and reports.  (Sections 91013 and 91013.5.)  Filing officers may impose fines for the late filing of statements or reports and bring a civil action to obtain a judgment in small claims, municipal, or superior court for the purpose of collecting any unpaid monetary penalties, fees, or civil penalties.  (See also, In re Rundstrom (1975) 1 FPPC Ops. 188;  Mathews Advice Letter, No. I‑89‑663; Bramhall Advice Letter, No. I‑90‑263.)  Such enforcement actions brought by filing officers are in addition to any other penalties which may be assessed by the Commission or others under the Act.

4. Agency Discipline

Section 91003.5 provides that any person who violates a provision of Chapter 7 (Conflicts of Interest) is subject to discipline by his or her government agency, including dismissal, consistent with any applicable civil service or other personnel laws, regulations and procedures. 

6.
Private Causes of Action
The Act also allows for private causes of action.  Section 91003 provides that any person residing in the jurisdiction may sue for injunctive relief to enjoin violations or to compel compliance with the provisions of this title.  Section 91004 provides that any person who intentionally or negligently violates any of the reporting requirements of this act shall be liable in a civil action brought by the civil prosecutor or by a person residing within the jurisdiction for an amount not more than the amount or value not properly reported.  Section 91005 provides:

“(a) Any person who makes or receives a contribution, gift or expenditure in violation of Section 84300, 84304, 86202, 86203, or 86204 is liable in a civil action brought by the civil prosecutor or by a person residing within the jurisdiction for an amount up to five hundred dollars ($500) or three times the amount of the unlawful contribution, gift or expenditure, whichever is greater.

(b) Any designated employee or public official specified in Section 87200, other than an elected state officer, who realizes an economic benefit as a result of a violation of Section 87100 or of a disqualification provision of a Conflict of Interest Code is liable in a civil action brought by the civil prosecutor or by a person residing within the jurisdiction for an amount up to three times the value of the benefit.”  (Emphasis added.) 

Please be advised that all the procedural rules of Chapter 11 (Enforcement)  must be followed in any enforcement action.  If you have a specific enforcement case for which you would like to know the procedure, please contact the Commission.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By: Marte Castaños

       Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by formal written advice.  (Regulation 18329.)


�  “In any case in which a district attorney could act as the civil or criminal prosecutor under the provisions of this title, the elected city attorney of any charter city may act as the civil or criminal prosecutor with respect to any violations of this title occurring within the city.”  (Section 91001.5.)





