                                                                    May 7, 1997

Phillip S. Cronin

County Counsel

County of Fresno

2220 Tulare Street, Fifth Floor

Post Office Box 1549

Fresno, California  93716

 Re:  Your Request for Advice

         Our File No. I-97-196
Dear Mr. Cronin:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You have been requested by one of the county supervisors for the County of Fresno to seek information regarding his duties and responsibilities under the Act.    Because there is no specific governmental decision at issue, we are treating this as a request for informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)  
QUESTIONS

1.  If a person appearing before the board is represented by the law firm where the public official’s spouse is employed, is the public official prevented from participating in any governmental decision affecting that person under the Act?

2.  Does a public official have a duty to determine whether a person appearing before the board is a client of the law firm where his or her spouse is employed?

3.  Does a public official have a duty to report possible violations of the Act?

CONCLUSIONS
1.  A public official may not participate in a governmental decision where he or she has a foreseeable material financial effect distinguishable from the effect on the public generally.

2.  A public official must disqualify as to any governmental decision in which he or she knows or has reason to know that he or she has a financial interest.  As a general rule, an official “has reason to know” that a decision will affect a source of income whenever a reasonable person, under the same circumstances, would be likely to know or should know the identity of the source of income and should be aware or is aware of the decision’s probable impact on the source.

3.  A public official does not have a duty under the Act to report possible conflict-of-interest violations that he or she suspects another public official may have.

FACTS

A member of the board of supervisors has advised your office that his spouse is employed as a legal secretary with a local law firm.  His spouse is an hourly employee with no profit-sharing or ownership interest in the firm.  The firm has numerous business clients, but is not large enough to meet any of the national business standards under Regulation 18702.2.  The supervisor anticipates that many of the law firm’s clients will have matters before the board of supervisors, but the request for advice did not describe any specific anticipated matter. 

ANALYSIS
Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official’s immediate family,
 or on, among other things:

“(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made. (Section 87103(c).)

“Income” as used above includes the community property interest in the income of a spouse.  (Section 82030.)  However, as an employee with no ownership interest in the law firm, the clients of the firm are not considered sources of income to the spouse and therefore are not sources of income to the supervisor.  (Section 82030(a); Russel Advice Letter, No. A-88-484.)

Accordingly, the supervisor may not make, participate in making, or use his official position to influence a governmental decision if it is reasonably foreseeable
 that the decision will have a material financial effect, distinguishable from its effect on the public generally, on his sources of income, including the law firm for which his spouse is employed.

The Commission has developed regulations to determine when a particular decision would have a material financial effect on a source of income.  The standards are different depending on whether the source of income is directly or indirectly involved.  If the source if income is “directly” before the public official, the decision is deemed to have a material financial effect on the source.  Regulation 18702.1(b) provides that a person or business entity is directly before an official when it:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.

(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”  

If the law firm is not the applicant or the subject of the proceeding but rather is acting in a representative capacity, the decision before the board of supervisors will not have a “direct” effect on the law firm.  

For business decisions that will be “indirectly” affected by a decision, Regulation 18702.2  sets out monetary thresholds that determine materiality.  The threshold differs depending on the fiscal size of the entity.  For example, for the smallest business entity on the scale, the decision must increase or decrease gross revenues for a fiscal year by $10,000 or more; result in the business entity incurring or avoiding additional expenses for a fiscal year by $2,500 or more; or result in an increase or decrease in the value of assets or liabilities of $10,000 or more.  (Regulation 18702.2(g).)  You have not provided any information on the fiscal size of the law firm to enable us to apply the appropriate standard or any particular governmental decision.  Nor have you provided any information about the firm’s billing practices.  Accordingly, we cannot determine whether it is reasonably foreseeable that there will be a material financial effect as a result of the decision.

An official knows that he or she has a financial interest in a decision if the official actually knows that it is reasonably foreseeable that a decision will materially affect a source of income.  As a general rule, an official “has reason to know” that a decision will affect a source of income whenever a reasonable person, under the same circumstances, would be likely to know the identity of the source of income and would be aware of the decision’s probable impact on the source.  (Price Advice Letter, No. A-85-165.)  In this case, the analysis would apply as to the employer of the public official’s spouse and not the clients of the employer since the clients are not a source of income to the public official.  Of course, whether a public official knows or has reason to know is necessarily a factual question and must be determined on a case-by-case basis.  (Schenk Advice Letter, No. I-90-460.)

You have also asked what duty a supervisor has if he or she suspects that another supervisor may have a conflict of interest.
  The Act imposes a specific duty upon filing officers to report apparent violations of the Act to the appropriate agencies.  (Section 81010 and Regulation 18115.)  However, this requirement pertains only to those officials who are filing officers.  No similar requirement is imposed on other public officials. 
However, please note that although the Act does not impose a duty upon other public officials to report apparent violations, it would be in the public interest to report violations of the Act.  Moreover, Section 91003 provides in pertinent part that where a court determines a violation of the Act’s conflict-of-interest provisions has occurred and the decision “might not 

otherwise have been taken or approved,” the court may set the decision aside as void.  (Section 91003(b).)  Therefore, if a supervisor does in fact have a conflict of interest in making, participating in, or influencing a governmental decision, the decision is potentially voidable as set forth in Section 91003.  (Leahy, supra.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Lynda Doherty

        Political Reform Consultant, Legal Division
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Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An official’s “immediate family” includes his or her spouse and dependent children. (Section 82029.)





�  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)





�  A supervisor does not have a conflict of interest if he or she participates in a decision where another supervisor who has a conflict of interest participates in that decision. (Kloecker Advice Letter, No. I-95-018.)  Moreover, merely participating in the decision would not constitute aiding and abetting under the Act.  (Section 83116.5.)  (Leahy Advice Letter, No. A-95-038.)
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