                                                                    May 6, 1997

Mary Ann Krause, A.I.C.P.

Field Deputy

Board of Supervisors

County of Ventura

836 Monte Vista Drive

Santa Paula, California  93060

 Re:  Your Request for Advice

         Our File No. A-97-197
Dear Ms. Krause:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
A developer is planning to adjust the lot lines in the second phase of a development.  In the process of doing this, the developer will transfer a parcel of land to you from an adjacent lot.  Will this lot transfer be a gift to you?

CONCLUSION
No.  The lot transfer will not be considered a gift to you as defined by the Act.  The property will, however, be considered income.  As a result, the developer will be a source of income to you and you must disqualify yourself from any governmental decision that will have a reasonably foreseeable material financial effect on the developer.

FACTS
You are a designated employee of Ventura County employed as a field deputy for a county supervisor.  You own a hillside home in Ventura County.  Adjacent to your home is an area to the east of your lot known as Parcel D, an irregular plot of land that is non-conforming in the Hillside Planned Development Zone.  Parcel D is designated as natural landscape area and may not be graded by property owners.  In addition, the landscape areas may not be relandscaped by property owners other than work required for fire safety purposes.  The property must remain a wildlife corridor. 

Parcel D is currently owned by the Priske-Jones Company, the developer that developed your home.  The developer is currently preparing to develop the second phase of the tract, which includes Parcel D.  The city engineer recommended that the developer institute a lot line adjustment to include Parcel D in your lot, rather than another adjacent lot to make the parcel boundaries regular and consistent with the terrain.  Rather than do a lot line adjustment, the developer decided to deed the lot directly to you and the city engineer has agreed to merge Parcel D into your lot to create one lot.   The transfer will increase the size of your lot by 25 percent.  Once you receive the land, you will maintain the landscaping to protect against fire, but you will not be permitted to landscape or grade the property for any other purpose.  The land will also become part of your assessed parcel and you will pay taxes on the land.

You stated in a telephone conversation that the developer has the choice of including Parcel D in your lot or in an adjacent lot included in the second phase of the development.  Parcel D is not visible from the adjacent lot.  You stated that the developer views Parcel D as a burden that will make the adjacent lot less attractive.

On April 18, 1997,  I spoke to Norman Wilkinson, the city engineer.  He explained that several lots in the first and second phase of the development have undergone line adjustments resulting in some owners receiving more land.  He stated that the receipt of Parcel D will clearly be a benefit to you because it will increase the size of your lot.  Mr. Wilkinson agreed, however, that the line adjustments will increase the attractiveness of the lots to potential sellers.  In 

Mr. Wilkinson’s estimation, severing parts of the land that are not visible from the main area of the plot in the second phase would simplify the maintenance of the second phase lot, thereby increasing the attractiveness of the lot, but not necessarily affecting the price in a positive or negative way.  Mr. Wilkinson stated that he recommended the line adjustments, but they are not a requirement for the second phase to proceed.

ANALYSIS
A.
The Gift Analysis
You have inquired as to whether the transfer of property would be considered a gift under the Act.  A gift is defined in pertinent part under the Act as “any payment to the extent that consideration of equal or greater value is not received ....”  (Section 82028(a).)  Section 89503(c) provides that a designated employee of a local government agency may not accept gifts from any single source in a calendar year with a total value of more than $250, adjusted for inflation, if the employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  The current gift limit is $290.  (Regulation 18940.2.)

You are a field deputy for a county supervisor and a designated employee of your agency.  Therefore, you may not accept gifts in excess of $290 from a source reportable on your statement of economic interests.

 

Under the facts you have provided, you will be receiving a grant of land from a developer, the Priske-Jones Company.  Development, grading, or landscaping in excess of that necessary for fire prevention is not permitted on the land.  The land will, however, increase your lot size by 25 to 30 percent and will permit you to have a wildlife corridor protected from development adjacent to your property.  Therefore, you will receive something of value from the Priske-Jones Company.

The receipt of something valuable is not considered a gift, however, unless “consideration of equal or greater value is not received.”  Thus, if you provide consideration for the receipt of the land, the transfer will not be considered a gift.  The land is currently owned by the developer, but may not be developed.  The city engineer has recommended that the developer include the land in your lot rather than in the adjacent lot.  If the developer includes the land in the adjacent lot, Parcel D will be contiguous to a parcel that does not have a view of Parcel D and thus will carry the burden of monitoring the vegetation for potential fire hazards, but will not receive any benefit from the land.  In both the developer’s and the city engineer’s opinion, including Parcel D in the adjacent lot will make that lot less attractive to potential buyers.  Once you receive the lot, you will be responsible for maintaining the fire safety of the lot and paying the property taxes.  You may not develop or landscape the lot except to the extent the landscaping is essential for fire prevention.

Based on the unique facts present in this case, we conclude that you are providing consideration to the developer.  Like the other property owners whose lots will be adjusted, you are assisting the company in conforming the lots to the terrain, as recommended by the city engineer, thereby making the individual lots and the entire second phase more attractive to potential buyers.  Therefore, the transfer of land will not be considered a gift to you.

B.
The Income Analysis

The analysis under the Political Reform Act does not end with the gift analysis, however. Section 87100 prohibits any public official from making, participating in making, or influencing a governmental decision that will have a material financial effect on his or her economic interests.  An economic interest includes any source of income of over $250 received by or promised to the public official within the 12 months prior to the time when the decision is made.  (Section 87103(c).)  Income is defined broadly as a “payment received.”  (Section 82030(a).)  The definition of payment in turn includes a transfer of property.  (Section 82044.)  You stated in your request for advice that the value of the land transferred will exceed $250 and the city engineer agrees.  Therefore, with the transfer of land you will have received income over $250 from the Priske-Jones Company.  In addition, since the grant deed has been prepared and merely needs to be filed, we would consider the property “promised income.”

Because the Priske-Jones Company is now a source of income to you, as a public official, you may not make any governmental decision that would have a reasonably foreseeable material financial effect on the Priske-Jones Company.  If you need further guidance on specific instances where governmental decisions you make, influence, or participate in may affect the Priske-Jones Company, please feel free to contact our office for further advice at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Liane Randolph

        Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You have not indicated whether the source of the potential gift is a reportable source on your statement of economic interests, but given that the source is a developer doing business in Ventura County, we will assume that the source is reportable.  You may want to review your agency’s conflict of interest code to confirm this conclusion.





