                                                                    May 12, 1997

Phillip S. Cronin

County Counsel

County of Fresno

Post Office Box 1549

Fresno, California  93716

 Re:  Your Request for Advice

         Our File No. I-97-207
Dear Mr. Cronin:

This letter is a response to your request for advice on behalf of a Fresno County Supervisor regarding the provisions of the Political Reform Act (the “Act”).
  Because your question is of a general nature and you have not identified the supervisor on whose behalf you write, we provide you with informal assistance as required by Regulation 18329 (copy enclosed).  

QUESTION
Under what circumstances would a county supervisor be disqualified from participating in governmental decisions involving nonprofit entities which have been paying customers of a conference center owned by the Supervisor? 

CONCLUSION 

Generally speaking, the supervisor would be disqualified from participating in any governmental decision directly involving a source of income to the supervisor, or indirectly involving a source of income if the foreseeable financial effect of the decision were material when measured against the appropriate regulatory criteria.

FACTS
The Fresno County Supervisor on whose behalf you write owns a resort/conference center patronized by many individuals and organizations.  A nonprofit organization, the California State Association of Counties (“CSAC”), has inquired about using this conference center for a meeting of its executive committee.  This inquiry has generated questions about the possible disqualification of the supervisor who owns the conference center, in the event CSAC or similar nonprofit entities patronize the center and later become involved in governmental decisions before the Fresno County Board of Supervisors.

ANALYSIS
The Political Reform Act was adopted by California voters through the initiative process in 1974.  Included within the Act are conflict-of-interest provisions intended to insure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias attributable to personal financial interests, or to the financial interests of persons who have supported them.  (Section 81001(b).)  To further this purpose, Section 87100 provides:

“No public official, at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A “public official” is defined by the Act to include every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  A public official “makes” or “participates in making a governmental decision” when he or she votes on, approves, or otherwise makes use of his or her official position to influence the outcome of a governmental decision.  (Regulations 18700(b) and (c); 18700.1.)  A county supervisor is a public official under Section 82048.

An official has a “financial interest” in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on one of five economic interests specified in the Act.  (Section 87103.)  These specified interests include any source of income to the official aggregating $250 or more over the 12 months preceding the decision.  (Section 87103(c).)

An effect of a decision is “reasonably foreseeable” if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989;  Witt v. Morrow (1977) 70 Cal.App.3d 817, 822.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict.  (Witt, supra, 70 Cal.App.3d at 823.)

Your question focuses on the supervisor’s responsibilities under the Act as they relate to persons, particularly including non-profit entities, that are fee-paying customers of the supervisor’s resort/conference center.  You have acknowledged that such persons would be “sources of income” to the supervisor’s business.  When a public official has an ownership interest of 10 percent or more in a business entity, income to that business is considered to be income to the public official, pro-rated to reflect the percentage of his or her ownership interest.  (Section 82030.)  For example, if a person paid $500 to a business in which an official has a 50 percent ownership interest, the income attributed to the official would be $250.  In this example, the payor would be a financial interest of the official, as a source of income under Section 87103(c), if the payment were made within 12 months preceding any governmental decision involving the payor.

Having identified a source of income to the official within the meaning of Section 87103(c), the next step in the analysis is to determine whether the decision would foreseeably have a material financial effect on that source of income.  Regulation 18702.1 provides:

“(a) The effect of a decision is material if any of the following applies:

(1) Source of Income or gifts — Any person (including a business entity) which has been a source of income to the official of $250 or more, or of gifts of $290 or more, in the preceding 12 months is directly involved in a decision before the officials agency...”

“(b) A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.

(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”

*  *  *

Subdivision (c)(2) of Regulation 18702.1 further provides that disqualification will not be required if it can be shown that the decision will have no financial effect on the person or entity appearing before the official.  This is a relatively unusual situation, however, and disqualification  normally is required when a source of income is directly involved in a decision, because any financial effect is presumed, without more, to be material.

If the source of income is not directly involved in the decision, it is indirectly involved if the decision would foreseeably have some financial effect on the source of income.  The question in such cases then becomes whether it is foreseeable that the financial effect of the decision would be material.  Materiality is defined, in the specific case of a nonprofit entity source of income indirectly involved in a decision, by Regulation 18702.5, which you have discussed in your letter.  If the foreseeable financial effect on the source of income falls below the pertinent materiality threshold defined in Regulation 18702.5, the official may take part in the decision. 

To complete the analysis, we must note that, even if the supervisor were to conclude that a particular decision would have a foreseeable, material financial effect on CSAC, a source of income to the supervisor, the supervisor might still participate if the decision would foreseeably affect a significant segment of the public in substantially the same manner as it would affect CSAC.  Regulation 18703 defines the key terms in this exception, whose application is almost entirely fact-specific.   We cannot analyze the possible application of the public generally exception without reference to the context of a specific decision.      

To summarize, after identifying a source of income to the supervisor, your principal concern should be to determine whether that source of income is directly or indirectly involved in the decision.  If the source of income is directly involved, any financial effect is material per se, and disqualification ordinarily follows.  If indirectly involved, the materiality of any financial effect is measured against the standards given by Regulation 18702.5, and disqualification is required only if the foreseeable effect is material.  If disqualification is otherwise required, the “public generally” exception will reverse this result only if it can be determined from the pertinent facts and circumstances that the criteria of Regulation 18703 are met.          

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Lawrence T. Woodlock

       Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





