                                                                    August 22, 1997

Edward R. Becks

Board President

901 Weeks Street

P.O. Box 51686

East Palo Alto, CA 94303

 Re:  Your Request for Advice

         Our File No. A-97-209
Dear Mr. Becks:

This letter is in response to your request for advice on behalf of the manager and board of directors of the East Palo Alto Sanitary District regarding the provisions of the Political Reform Act (the “Act”).
 

I.  QUESTIONS AND CONCLUSIONS
1.  Is the East Palo Alto Sanitary District Board Director, Niambi Lincoln, disqualified from participating in any pending action against the Palo Alto Mutual Water Company regarding its unauthorized discharge of water into the East Palo Alto Waste Water System?
No.  Ms. Lincoln will not be disqualified from participating in actions to impose a fine upon the Palo Alto Mutual Water Company either because it is not reasonably foreseeable that her real property interests will be affected or the “public generally exception” will apply.

2.  Is the East Palo Alto Sanitary District Board Director, A. Peter Evans, disqualified from participating in any pending action against the Palo Alto Mutual Water Company regarding its unauthorized discharge of water into the East Palo Alto Waste Water System?

No.  Mr. Evans will not be disqualified from participating in actions to impose a fine upon the Palo Alto Mutual Water Company either because it is not reasonably foreseeable that his real property interests will be affected or “the public generally exception” will apply.    

II.  FACTS
The East Palo Alto Sanitary District (“District”) is considering imposing a fine upon the Palo Alto Mutual Park Water Company (“Company”), a not-for-profit organization, for the unauthorized discharge of excess water from the Company into the District sewer system.  

Two officials have economic interests at stake in the decision.

Niambi Lincoln
Board Director Niambi Lincoln owns property within the Company’s boundaries.  By virtue of her ownership of such real property, Ms. Lincoln also is a shareholder in the Company, which provides her with potable water for a service charge.  Ms. Lincoln’s shares in the Company are attached to her real property, and have no monetary value.  They only entitle her to vote at the annual shareholder meeting on proposed rate changes in the price of water.

Peter Evans
Board Director Evans’ spouse owns real property within the Company’s boundaries.  Such property was purchased by his spouse prior to marriage and has been treated as her separate property.  The District board members are elected at large.  At least 10.5 percent of all the households that the District services are within the boundaries of the Company.

III.  ANALYSIS
A.  Introduction
The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As public officials, both Ms. Lincoln and Mr. Evans will have a disqualifying conflict of interest with regard to governmental decisions regarding any fine imposed by the District upon the Company if such decisions will have a reasonably foreseeable and material financial effect on a financial interest of theirs which is distinguishable from the effect on the public generally.

B.  Public Officials
The Act’s conflict-of-interest provisions apply only to “public officials.”  A “public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  “Local government agency means a county, city, or district of any kind including a school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)  As board directors of the District, both Ms. Lincoln and Mr. Evans are public officials for purposes of the Act.

C.  Making, Participating in Making, or Using Official Position to Influence Governmental Decisions.
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.”  (Section 87100.)

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, does any of the following:

votes on a matter,

appoints a person,

obligates or commits his or her agency to any course of action,

enters into any contractual agreement on behalf of his or her agency,

or determines not to do anything of these things, unless such determination is made because of his or her financial interest.

(Regulation 18700(c).)

According to the information you have provided, Ms. Lincoln and Mr. Evans, as board directors for the District, will be considering whether to impose a fine upon the Company for the unauthorized discharge of excess water into the District sewer system.  Such action will presumably require a vote (Regulation 18700(b)(1)) and will result in obligating or committing the sanitary district to a course of action (Regulation 18700(b)(3)), and will therefore involve the making of a governmental decision. 

D.  Identifying Financial Interests
The Act’s conflict-of-interest provision apply only to financial conflicts.  “Financial interest” is defined, for purposes of the Act, in section 87103.  Section 87103 recognizes six kinds of financial interests for purposes of the Act:

a business entity in which the public official has an investment of $1,000 or more;

real property in which the public official has an interest of $1,000 or more;

any source of income which aggregates to $250 or more within 12 months prior to the decision;

a business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

the donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;

finally, the public official has a financial interest if the governmental decision will have an effect on the personal expenses, income, assets, or liabilities of the official or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  Section 18702.1(a)(4) does not apply to a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest.  (This is known as the “personal effects” rule.)

(Section 87103; Regulation 18702.1(a)(4).)

Here, both Ms. Lincoln and Mr. Evans have one financial interest at stake:

D.1.  Niambi Lincoln -- Financial Interests

Real Property Interest -- Ms. Lincoln has an interest in real property within the Company boundaries worth $1,000 or more.  (Section 87103(b).)
D.2.  Peter Evans -- Financial Interests

Real Property Interest -- Mr. Evans’ spouse has an interest in real property located within the Company boundaries worth $1,000 or more.
  (Section 87103(b).)

E.  Reasonable Foreseeability and Materiality

A public official is prohibited from participating in a decision that will have a foreseeable and material financial effect on his or her economic interests.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198; Hawkins Advice Letter, No. A-95-026.)

In this case, the crucial issue for the “reasonably foreseeable” analysis is whether the District’s decision to impose a fine upon the Company will cause the Company to increase the user charges for those it provides with water service, namely Ms. Lincoln and Mr. Evans.  Accordingly, if the Company will “likely” increase its user charges as a result of the District’s actions then it will be reasonably foreseeably that both Ms. Lincoln and Mr. Evans would be participating in a decision which will affect their financial interests.  Conversely, if the Company is “unlikely” to increase its user charges as a result of the District’s actions then it will not be reasonably foreseeable that Ms. Lincoln and Mr. Evans would be participating in a decision which will affect their financial interests and the officials may participate in the decisions.   However, you have not provided us with enough information to make a determination regarding “reasonable foreseeability,” and therefore we cannot opine as to that inquiry.  Rather, if you determine that it is reasonably foreseeable that the Company will increase its user charges as a result of action to be taken by the District then the following analysis would apply.
1.  Real Property Interests

Whether the financial effects of a governmental decision on an indirectly
 involved real property interest are material is analyzed under regulation 18702.3.  The two real property interests and their effects on the respective properties are considered separately.

a.  Niambi Lincoln
For decisions which may affect an official’s interest in real property, but which do not involve a particular subject property in proximity to the official’s property, subdivision (c) of Regulation 18702.3 states that the monetary standards contained in subdivision (a)(3) must be applied to determine materiality.  Regulation 18702.3(c) is applicable here because the decision to impose a fine on the Company does not involve specific property.  Subdivision (a)(3) of Regulation 18702.3 provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:

“(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or 

(B) Will affect the rental value of the property by $1,000 or more per 12 month period.”  

Thus, if the reasonably foreseeable impact of the District’s actions against the Company is that the fair market value of Ms. Lincoln’s home increases or decreases by $10,000 or more, or that the rental value of the home increases or decreases by $1,000 or more per 12-month period, then the financial effect of that decision on the real property interest is material, and Ms. Lincoln will have a conflict of interest, unless the “public generally exception” applies.
 

b.  Peter Evans
Mr. Evans’ spouse owns real property within the boundaries of the Company, which may be affected by a decision to impose a fine upon the Company for its unauthorized discharge of water into the District sewer system.  Therefore, regulation 18702.3(a)(3) must be applied again to determine whether the impact of that decision on Mr. Evans’ spouse’s real property interest, that is, the home within the boundaries of the Company, will be material.  If the reasonably foreseeable result of the decision is that the rental value of the home increases or decreses by $1,000 or more per 12-month period, or if its fair market value increases or decreases by $10,000 or more, then the effect of the decision is material and Mr. Evans will have a conflict of interest, unless the public generally exception applies.

F.  The Public Generally Exception
Even if the reasonably foreseeable financial effect of a governmental decision is material, disqualification is required only if the financial effect of the decision is distinguishable from the effect on the public generally.  (Section 87103.)  Accordingly, for the “public generally” exception to apply, a decision must affect the official’s interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  A substantial segment of the public is affected if at least 10 percent of all home owners in the jurisdiction that the official represents will be affected if the Company will increase user charges as a result of the action to be taken by the District.  (Regulation 18703(a)(1)(A)(ii).)  

Your office has determined that 10.5 percent of all households that the District services are within the boundaries of the Company.  Therefore, since at least 10 percent of all households within the District would experience substantially the same financial effect that Ms. Lincoln and Mr. Evans’ spouse would experience, the public generally exception would apply and Ms. Lincoln and Mr. Evans may participate in proceedings to impose a fine upon the Company. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Douglas White

       Graduate Assistant, Legal Division

SGC:DW:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Ms. Lincoln has an interest in real property within the Company boundaries worth $1,000 or more.  By virtue of her ownership of such real property, Ms. Lincoln also is a shareholder in the Company, a not-for-profit organization, which provides her with potable water for a service charge.  We have previously advised in the Strauss Advice Letter, No. I-90-654, that a not-for-profit organization is not a business entity as defined in the Act.  (Section 82005.)  Thus, the Company’s status as a not-for-profit organization will prevent Ms. Lincoln’s economic interest in the company from requiring her disqualification in matters involving the Company.  Please note however, that the not-for-profit status of the water company will not prevent Ms. Lincoln from being disqualified from participating in a decision involving the Company, in which she or her family are personally affected as described in Regulation 18702.1(a)(4).


�  Mr. Evans’ spouse is a shareholder in the Company.  However, as previously discussed, the Company is a not-for-profit organization and thus is not a business entity as defined in the Act.  Therefore, Mr. Evans’ spouse’s status as a shareholder in the Company will not prevent him from participating in matters involving the Company. 


�  Mr. Evans has a possible disqualifying financial interest in his spouse’s financial interest because pursuant to section 87103 he has an indirect investment in any financial interest his spouse possesses.  Section 87103 defines an indirect investment as any investment or interest owned by the spouse which the spouse owns directly, indirectly or beneficially a 10-percent interest or greater.


�  Regulation 18702.1(a)(3) concerning direct effects on real property interests is not applicable.


�  Factors which shall be considered in determining whether the decision will have a material financial effect include, but are not limited to: “(1) The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest; (2) Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property; (3) In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Regulation 18702.3(d).)





