                                                                    May 19, 1997

Nicholas George Rodriguez

Assistant City Attorney 

City of Pasadena

100 North Garfield Ave.

Post Office Box 7115 

Pasadena, California 91109-7215

 Re:  Your Request for Advice

         Our File No. A-97-213
Dear Mr. Rodriguez:

This letter is a response to your request for advice on behalf of Mr. Michael Wyly regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as an evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts surrounding your questions as you have presented them to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71).

QUESTIONS
1.  What are Mr. Michael Wyly’s responsibilities under the conflict-of-interest provisions of the Act given his relationship with Arroyo Seco Food and Beverage Company (“Arroyo”)?

2.  Does the Act preclude Mr. Wyly’s employment by the Rose Bowl Operating Company (the “RBOC”) given its management of the Arroyo contract?

3.  Does the Act preclude Mr. Wyly’s oversight of other companies which are a part of the Brookside Clubhouse and Golf Course operation because of their interrelation with the Arroyo operations?

CONCLUSION
Mr. Wyly would have a direct, material economic interest in any RBOC decision regarding Arroyo which would preclude him from making or participating in any decision having to do with Arroyo.  To the extent that the operations of the other companies which are a part of the Brookside Clubhouse and the Golf Course are so intertwined with the operations of Arroyo that Mr. Wyly would have a material financial interest in any decision concerning those companies, Mr. Wyly would be precluded from participating in those decisions as well. 

Nothing in the Act precludes Mr. Wyly’s employment by RBOC as either an employee or independent contractor; however, that employment will be regulated by and subject to the conflict-of-interest provisions of the Act.

FACTS
The RBOC is a not-for-profit, public benefit corporation established as an instrumentality of the City of Pasadena by Pasadena Municipal Code, Chapter 2.175.  Pursuant to the ordinance, the corporation is organized exclusively to exercise an essential governmental function, namely management of a world class stadium and a professional quality golf course complex, the Brookside Golf Course.  The corporation is established for charitable purposes within the meaning of Internal Revenue Code Section 501(c)(3), and its governing body is a board of the city.  Members of the Board of Directors of the RBOC are required to file statements of economic interests pursuant to the city’s conflict of interest code.  

The Brookside Clubhouse in located within the Brookside Golf Course.  Both the Clubhouse and the Golf Course are city owned facilities managed by the RBOC.  The Golf Course is operated by American Golf Corporation.  There are two tenants within the Brookside Clubhouse, (1) John Wells Golf Shop, a professional shop selling clothing and golf equipment, and (2) Barkley on the Green, a restaurant, banquet and catering service operated by Arroyo.  The City of Pasadena has not yet assigned these contracts to the RBOC, but the operations established by the contracts take place entirely within the area over which the RBOC has been given jurisdiction, and the RBOC is currently administering the contracts.  It is anticipated that the city will assign these contracts to the RBOC.

Mr. Wyly, who currently is not a public official, wishes to work for the RBOC as either an employee or as an independent contractor.  Generally, Mr. Wyly would be performing the following duties for the RBOC: (1) acting as liaison between the RBOC and American Golf; (2) acting as liaison between the RBOC and John Wells Golf Shop; (3) acting as liaison between the RBOC and Service America; (4) assisting Rose Bowl General Manager with day to day projects regarding operation of the Rose Bowl; and (5) assisting Rose Bowl Event Coordinator.  Mr. Wyly would have no responsibility for the administration of the Arroyo contract.

Mr. Wyly was one of the original owners of Arroyo.  Several years ago, Mr. Wyly sold his interest in Arroyo.  This sale was financed, in whole or in part, by Mr. Wyly’s receipt of a promissory note from Arroyo; the note is secured by Arroyo’s assets.  A substantial portion of Mr. Wyly’s annual income is attributable to the note payments from Arroyo. 

ANALYSIS
For purposes of a more fluid analysis of the issues presented by your letter, your questions will be answered out of order.

1.  RBOC’s employment of Mr. Wyly.
Nothing in the Act prohibits or precludes, per se, the RBOC’s employment of Mr. Wyly as either an employee or independent contractor.  However, Mr. Wyly’s employment will be regulated by and subject to the conflict-of-interest rules set forth in the Act.  An analysis of these rules and their impact on Mr. Wyly and the RBOC are discussed below.

2.  The Conflict-of-Interest Rules relating to Mr. Wyly.

The purpose for the disclosure and disqualification provisions of the Act is to ensure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A “public official” is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  Accordingly, the prohibition specified in Section 87100 will apply to Mr. Wyly if the  RBOC is a “local government agency” and Mr. Wyly is a “public official.”
Based on the facts you have provided regarding the creation of the RBOC, and consistent with the conclusions regarding the RBOC’s members made by this office previously in the Talley Advice Letter, No. A-96-065 (copy enclosed), we conclude that the RBOC is a local government agency for purposes of the Act.  

As stated above, a public official is defined in Regulation 18700(a) as “a member, officer, employee, or consultant of a state or local agency.”  You have explained that Mr. Wyly would be either an employee or independent contractor for the RBOC.  An employee is clearly contained within the ambit of the Regulation; the term consultant, as used in the Regulation, could include someone acting as an independent contractor.  Based on your descriptions of Mr. Wyly’s proposed duties for the RBOC (e.g. overseeing and administering contracts, meeting with RBOC personnel regarding, among other things, the functions of the golf course, pro shop and the stadium and assisting RBOC personnel in their decisions concerning the golf course, pro shop and stadium), we conclude that he would be a public official without regard to his designation as either an “employee” or “independent contractor.”  (See Section 82048; Regulation(a)(2)(A) and 18700(a)(2)(B).)

As a public official, Mr. Wyly would be prohibited from making or participating in any decisions on behalf of the RBOC in which he has a financial interest.  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on the official or on various enumerated economic interests including sources of income that are business entities.  (Section 87103.)  The reasonably foreseeable effects of the decision will be material with respect to the public official’s economic interest if the official’s economic interests are directly involved in the decision.  (Regulation 18702(a)(1).)  An official’s economic interest is directly involved if the decision to be made involves a business entity which has been a source of income to the official of $250 or more in the preceding 12 months.  (Regulation 18702.1(a)(1).)  The definition of income in Section 82030 of the Act includes “forgiveness or payment of indebtedness received by the filer.”  

You have stated that note payments made by Arroyo have been and continue to be a substantial portion of Mr. Wyly’s annual income.  You have not provided us with a dollar amount for these payments but we are assuming the term “substantial” indicates that the payments are in excess of $250.  Under Section 82030, Arroyo’s note payments to Mr. Wyly are income to Mr. Wyly.  Accordingly, any decision to be made by the RBOC that involves Arroyo, would be a decision which would directly involve Mr. Wyly’s economic interest.  Because Mr. Wyly’s economic interest is directly involved, the RBOC’s decisions regarding Arroyo will have a material financial effect on Mr. Wyly.  This material financial effect creates a financial interest under Section 87100 thereby precluding Mr. Wyly (in his capacity as a public official with the RBOC) from making or participating in any decision having to do with Arroyo.

3.  Mr. Wyly’s ability to participate in other RBOC decisions.

You state that the operations of other companies which are a part of the Brookside Clubhouse and the Golf Course are “interrelated” with the operations of Arroyo; however, the nature of this interrelationship is not detailed in or clear from your letter. To the extent that the operations of these companies and Arroyo are so intertwined that Mr. Wyly would have a “financial interest” (as analyzed above) in any decisions made by the RBOC regarding those companies, then Mr. Wyly would be precluded from participating in those decisions as well.  

If you should have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Lisa L. Ditora

        Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





