                                                                    May 6, 1997

Jerry Colwell

Fair Board Director

12th District Agricultural Association

2851 Hearst Road

Willits, California  95490

 Re:  Your Request for Advice

         Our File No. A-97-214
Dear Mr.Colwell:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in a governmental decision to change the minimum age that a 4-H member may, as part of his 4-H project, show and sell an animal at the county fair when your son is in the affected age group?

CONCLUSION

Yes.  You may participate because your son’s interest in any animal that may be sold at the fair is not a financial interest of yours, pursuant to Section 87103.
FACTS
You have recently been appointed director for the 12th District Agricultural Association (the fair board).  You are also a volunteer 4-H community leader.  Until last year, a 4-H member who had graduated from the third grade was allowed to show and sell any type of animal at the fair.  An eligible 4-H member may sell one large animal (beef, sheep, swine, horse, llama, etc.) at the fair.  The animal must belong to the child.  The animal goes to the highest bidder which is normally over fair market value.  

Last year it was decided by the board, of which you are now director, that 4-H members cannot show and sell any livestock until October 1st following completion of the third grade.  Your son is in the class of persons negatively affected by last year’s change in the age of eligibility.  He has a sheep he would like to sell at this year’s fair.  However, he will not be able to sell the sheep at this year’s fair unless the rules are changed.  The question of whether the eligible age should be changed will be in front of the board on May 13, 1997.  You write to ask whether you may participate in this decision.     

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using the official’s position to influence a governmental decision in which the official has a financial interest.  Section 87103(a) specifies that an official has a financial interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the public generally, on the official or a member of his or her immediate family or on, among other things, any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  For purposes of Section 87103, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official.

“Immediate family” is defined in Section 82029 as the official’s spouse and dependent children.  A child is considered a “dependent” for purposes of the Act if the child is under 18 years of age and the elected official is entitled to claim the dependent child as such for income tax purposes.  (Tremlett Advice Letter, No. I-89-386.)  According to your letter, your son is eight years old and lives in your household.  Therefore, he is a member of your “immediate family” under this definition.

According to your letter and after talking to you on the phone, you have made it clear that you and your wife do not claim any interest in the sheep that your son would show and sell at the fair.  However, as set forth in Section 87103, an investment held by a dependent child of a public official is deemed to be an indirect investment of the public official.

You have indicated that your son’s showing and selling of the sheep at the county fair is part of his 4-H project.  Under these facts, it appears that your son’s livestock is your son’s asset, not an investment interest held by your son.
  (Lyon Advice Letter, No. A-93-325.)  Therefore, absent some other disqualifying financial interest, or a direct financial effect on you personally resulting from the governmental decision, there is no basis for your disqualification from the governmental decision at issue.
  (Section 87103; Regulation 18702.1(a)(4).)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By: Marte Castaños

       Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Please note this advice is limited to this set of facts.  Under the definition of “investment,” an asset worth $1,000 or more may be an investment.  (Section 82034.)  For example, we have advised that where an official has an interest in a partnership which breeds horses for a profit, an official has an investment under the Act.  (McAvoy Advice Letter, No. A-82-071.)


�  Your son may receive income from the proceeds of the sale the sheep.  We have advised that income received by a child of a public official is not considered a financial interest of the official and does not need to be reported even if the child is under 18 years of age and entitled to be claimed as a dependent.  (Lyon Advice Letter, supra.)





