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                                                                    May 15, 1997

William H. Follett

Law Office of Cochran & Follett

888 Fourth Street

Crescent City, California  95531

 Re:  Your Request for Advice

         Our File No. A-97-216
Dear Mr. Follett:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Are members of the Crescent City Harbor District Board of Harbor Commissioners, who own commercial fishing vessels, precluded from voting on an ordinance to adjust the rates for mooring spaces in the Crescent City Harbor?

CONCLUSION

             The members may participate in this vote if they can determine that the proposed adjustment to rental rates is an across-the-board adjustment, and that the vessels affected constitute 50 percent or more of the businesses operating in areas under Harbor District control.

FACTS
The Crescent City Harbor District (“the District”) was formed pursuant to California Harbor & Navigation Code Sections 6000 et seq.  The entire County of Del Norte is included within the District’s boundaries as permitted under Harbor & Navigation Code Section 6010.  

All Del Norte County voters are therefore qualified to vote in District elections.  The District is governed by an elected Board of Harbor Commissioners consisting of five boardmembers.  The District’s share of county property tax revenues is about $224,000, which makes up some 20 percent of the District’s budget.  The majority of the District’s boardmembers have historically been persons involved in the fishing industry or other harbor-related businesses.

  Harbor districts in general are authorized to promote maritime commercial interests.  A special statute enacted by the state Legislature specifically authorizes expenditure of certain funds by the Crescent City Harbor District for the “accommodation and promotion of commerce and fishery in the harbor district.”  Harbor & Navigation Code Section 6085.  Although the territorial limits of the District are coextensive with the boundaries of the county, the District actually administers only a very small portion of this geographic area, specifically the Crescent City Harbor, associated waters and adjacent real property owned or controlled by the District, as described in Harbor & Navigation Code Section 6070.  All such property is owned in fee by the District or is tidelands held by the District in trust.  

You report that the commercial fishing industry is the leading industry within the jurisdiction of the District.   Virtually all of the commercial fishing vessels using the Crescent City Harbor rent spaces in the “inner boat basin,” which could accommodate up to 300 vessels.  At present there are some 200 slips rented in the inner boat basin, approximately 80 percent of which are rented to commercial fishing vessels.  If these individual vessels were regarded as individual businesses, they would easily exceed 50 percent of all businesses within the Crescent City Harbor.  There are, however, other businesses operating from or on properties controlled by the District, such as marine supply stores, boat repair facilities, seafood restaurants and the like.  

There are thought to be no permanent residences on the properties controlled by the District, and no persons are permitted to live aboard the several hundred vessels that may be berthed within the District at any given time.  There are no other facilities in the county, apart from those owned by the District, for mooring commercial fishing vessels.

          Current rental rates for moorage within the inner boat basin range from $836 to $1404 per annum, and rental income from these spaces amounted to approximately $160,000 in 1996, about 15 percent of District revenues.  Rates vary according to the term of the lease and the size of the space rented.  The Board wishes to consider adjusting these rental rates.  Three of the five boardmembers presently have significant ownership interests in commercial fishing vessels that have rented berthing spaces within the inner boat basin.  

ANALYSIS
The Political Reform Act was adopted by California voters through the initiative process in 1974.  Included within the Act are conflict-of-interest provisions intended to insure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias attributable to personal financial interests, or to the financial interests of persons who have supported them.  (Section 81001(b).)  To further this purpose, Section 87100 provides:

“No public official, at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.” 

A “public official” is defined by the Act to include every member, officer, employee or consultant of a state or local governmental agency.  (Section 82048.)  Elected Harbor Commission boardmembers are public officials within the meaning of the Act.  Their vote on  adjustments to the berthing rates at the Crescent City Harbor is participation in a governmental decision within the meaning of the Act.  (Regulation 18700(b).)

An official has a “financial interest” in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on one of five economic interests specified in the Act.  (Section 87103.)
  For purposes of this letter, three of these interests are potentially implicated: (1) any business entity in which the official has a direct or indirect investment of $1000 or more (Section 87103(a)); (2) any business entity in which the official holds a position of management authority (Section 87103(d)); and (3) any source of income to the official aggregating $250 or more over the 12 months preceding the decision.  (Section 87103(c).)

You have suggested that a commercial fishing vessel should be considered a “business,” and we have agreed with this proposition in the past, concluding that a commercial fishing vessel was a “business entity” within the meaning of the Act.  (Christianson Advice Letter, No. A-81-073.)   We presume from your statement of facts that each of the three boardmembers has an investment interest of $1,000 or more in a commercial fishing vessel.  An investment interest in such a vessel is thus a “financial interest” under Section 87103(a).  

Section 87103(d) identifies a related financial interest, a business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  Any boardmember who enjoys a managerial level of control over a commercial fishing vessel, which is also a “business entity,” has a financial interest in the vessel under Section 87103(d).  Finally, if any of the boardmembers has received $250 or more in income from a commercial fishing vessel berthed in District facilities, that vessel is a potentially disqualifying source of income under Section 87103(c).  For purposes of this letter, we will assume that the ownership interests you disclose constitute “financial interests” as described in some or all of the foregoing subdivisions of Section 87103. 

An effect of a decision is “reasonably foreseeable” if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822.  Under this standard, it is reasonably foreseeable that a decision to adjust the rental rates for berths in District facilities will have a financial effect on the vessels that pay to tie up there.

Although some financial effect is reasonably foreseeable, and there seems little doubt that three boardmembers have financial interests in affected business entities, it remains to be seen whether the anticipated effect would be “material.”  Regulation 18702.1(a) provides that any financial effect is per se material if the source of income or business entity that constitutes the financial interest is directly involved in the decision.  Subdivision (b) of Regulation 18702.1 provides that:

 “A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.

(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the subject person or business entity.”

The decision to adjust mooring rates in District facilities is a decision of general application, albeit one that foreseeably would have a financial effect on any boardmember who owns a commercial fishing boat.  In similar cases involving decisions of general application, we have found that no particular person or property can be separated out from the class of all potentially affected properties and described as “the subject of the proceeding.”  (Trendacosta Advice Letter, No. A-95-371; Gelb Advice Letter, No. A-91-523.)

It appears, therefore, that the financial effect of this decision on the boardmembers would be indirect.  As such, the materiality of the effect is measured under the criteria stated at Regulation 18702.2.  You have not given us sufficient information to analyze materiality of effect on the financial interests of the three boardmembers, but you have assumed for purposes of analysis that the effects would prove to be material.  On this assumption, the boardmembers will be disqualified from participation in the decision unless it can be shown that the effects on their financial interests are not distinguishable from the effects on “the public generally.”   

Public officials with financial interests materially affected by a decision may participate in the decision if the effect on their interests is not distinguishable from the effect on the public generally.  This exception is applicable in a number of factual circumstances described in Regulations 18703 through 18703.3.  The circumstances you present are most appropriately governed by Regulation 18703(b)(3)
, which provides as follows:

“(b) Special Rule for Rates, Assessments, and Similar Decisions: The financial effect of a governmental decision on the official’s economic interest is indistinguishable from the decision’s effect on the public generally if any of the following apply:

(3) The decision is made by the governing board of a water, irrigation or similar district to establish or adjust assessments, taxes, fees, charges or rates or other similar decisions, such as the allocation of services, which are applied on a proportional or “across-the-board” basis on the official’s economic interests and a significant segment of the property owners or other persons receiving services from the official’s agency using the thresholds set forth in subdivision (a)(1) above.” 

The “public” described in this regulation is “property owners or other persons receiving services” from the District.  To determine what constitutes a “significant segment” of that public, we are referred to the “threshold” standard of Regulation 18703(a)(1).  As appropriate to effects on business entities, the “significant segment” is quantified as:

 “[F]ifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”

You indicate that the area owned, controlled or managed by the District is the Crescent City Harbor and associated watercourses, along with some adjacent real property and tidelands.  Businesses located within this area include not only commercial fishing vessels, but seafood restaurants, boat repair businesses, marine supply stores, and others.  It appears that representatives of more than a single industry operate on District property.  You have said that, counting the approximately 160 commercial fishing boats as separate businesses,
 they would easily account for more than 50 percent of the businesses operating within the harbor, and establish commercial fishing as the largest industry within the bounds of District control.  If the boardmembers determine that these statements are correct, they would be entitled to participate in the decision to adjust moorage rates in the Crescent City Harbor, assuming that the intended adjustment is an across-the-board assesment.   

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Regulation 18702.1(a)(4) describes as material any financial effect of $250 or more on the official or the official’s immediate family.  This regulation does not apply when the effect on the official is secondary to an impact on an investment interest in a business entity, but amounts to an alternative standard when the effect does not fall on a business entity.  In the following analysis, we presume that effects fall directly upon the officials’ investment interests.  To the extent that this is incorrect, you must consider direct personal effects on the officials and the officials’ immediate families.    


�  Not surprisingly, there is no regulation designed specifically for application to Harbor Districts.  By its terms, Regulation 18703(b)(3) applies not only to water and irrigation districts, but also to “similar” districts.  “Similar” districts would include districts governed by a board adjusting assessments and fees levied “across-the-board” upon the financial interests of  members or property owners who receive services from the district in question.  As you have described it to us, the Crescent City Harbor District closely matches the class of “districts” governed by this regulation, whose criteria we apply in the absence of a more expressly tailored standard.    


�  Obviously, if a partnership or other business enterprise owned and operated a fleet of fishing boats, the individual vessels could not be counted as separate businesses.  You must take such matters into account in determining the number and character of businesses operating in District waters. 





