                                                                    May 13, 1997

Stephen A. Kronick

Bartkiewicz, Kronick & Shanahan

1011 22nd Street, Suite 100

Sacramento, California  95816-4907

 Re:  Your Request for Advice

         Our File No. A-97-234
Dear Mr. Kronick:

This letter is a response to your request for advice on behalf of Mr. Lane Lewis regarding the Political Reform Act (the “Act”).
 

QUESTIONS
1. 
Does Mr. Lewis have a disqualifying conflict of interest with regard to the request filed by Mr. Turner? 

2. May Mr. Lewis participate in decisions involving possible revisions to the sewer connection transfer ordinances where the revisions would allow the type of transfer he expects to request in the near future?  

CONCLUSIONS
3. If the decision on Mr. Turner’s request has a precedential or similar effect on subsequent, similar requests, then Mr. Lewis has a disqualifying conflict of interest with regard to the decision on the request.  If the decision on Mr. Turner’s request does not have such an effect, then Mr. Lewis does not have a conflict of interest.  

4. No.  Mr. Lewis will have a disqualifying conflict of interest in the form of his ownership interest in the golf course enterprise, and probably in the form of his ownership interest in the two real property parcels. 

FACTS
Mr. Lewis is a member of the Board of Directors (“board”) of the Tahoe-Truckee Sanitation Agency (“agency”).  The agency has several ordinances covering the transfer of sewer connections.  Among these is an ordinance specifically covering the transfer of those connections made before the agency adopted sewer connection charges; such connections are said to be “grandfathered.”  The ordinance covering grandfathered connections provides that the connections may not be transferred to another parcel; however, they may be transferred to another structure on the same parcel.  Transfers are considered on a case-by-case basis.  Historically, the board has approved the merger of adjoining parcels to allow the owner of the newly-merged parcel to transfer grandfathered connections between structures previously on separate parcels.  In one instance, the board allowed the transfer of grandfathered connections to another adjoining parcel where, because of unique circumstances, the property owner could not merge the parcels. 

Currently pending before the board is a request from Mr. Tom Turner to transfer certain grandfathered sewer connections from one property he leases to another adjoining property he leases, in order to develop the latter property (the “Turner decision” or “Turner application”).  Mr. Turner cannot merge the two properties involved in the proposed transfer.  

Mr. Lewis does not have any financial interest in Mr. Turner’s development.  However, he intends to make soon his own application for a transfer of sewer connections from one parcel to another.  He and his wife own a property on which a golf course, including a club house, has been built.   Mr. Lewis and his wife also own a business entity which operates the golf course.  Mr. Lewis plans to raze the existing clubhouse and build a new one on an adjacent parcel.  He plans to seek transfer of the sewer connections from the old club house to the new club house.  Some of the connections in Mr. Lewis’ proposed transfer are grandfathered, some are not.  If Mr. Lewis can accomplish the proposed transfer, it will save him about $12,000 in sewer connection charges.  Mr. Lewis cannot merge the two parcels in question.  

In addition to Mr. Turner’s application, which will be considered under the existing law, the board may consider amendments to the ordinances on the transferability of sewer connections (the “ordinance revision decision”).  These revisions, if passed, would allow the transfer proposed by Mr. Lewis.   

ANALYSIS
The purpose of the Act's conflict‑of‑interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 Mr. Lewis will have a disqualifying conflict of interest whenever a governmental decision in which he might have a role will have a reasonably foreseeable and material financial effect on a financial interest of his which is distinguishable from the effect on the public generally.   

The Act’s conflict-of-interest provisions apply only to financial conflicts.  A public official's financial interest presents a disqualifying conflict of interest if it is reasonably foreseeable that the governmental decision will have a material financial effect on the interest.  Financial interest is defined, for purposes of the Act, in Section 87103.  In essence, Section 87103 covers six kinds of financial interests (see next paragraph).  For purposes of the Act, reasonably foreseeable means a substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)

Five of the six kinds of financial interests are specifically enumerated in subdivisions (a)‑(e) of Section 87103:  (a) a business entity in which the public official has an investment of $1,000 or more; (b) real property in which the public official has an interest of $1,000 or more;  (c) any source of income which aggregates to $250 or more within 12 months prior to the decision; (d) a business entity in which the public official is an officer, director, manager, etc.; and, (e) the donor of gifts to the public official if the gifts aggregate to $250 or more within 12 months prior to the decision.  Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).)   

The Turner decision.  

Mr. Lewis has two financial interests, within the meaning of the Act, which are indirectly  involved in the Turner decision.  The first interest is his investment interest in the golf course enterprise, and the second is his ownership of the real property parcels to be involved in the sewer connection transfer for which he expects to apply.  (Sections 87103(a), (b), (d).)  These interests are indirectly involved in the Turner decision for two reasons.  First, they are involved because they will be integral parts of the transfer application Mr. Lewis expects to soon submit.  Second, they are involved because that expected application is very similar to Mr. Turner’s application.  Related to the this second consideration is the fact that the two similar requests are somewhat unique compared to other transfer requests considered by the board.  If the Turner decision results in a reasonably foreseeable and material financial effect on either of Mr. Lewis’ indirectly involved interests, then Mr. Lewis will have a conflict of interest, unless the public generally exception applies.  

Looking first at foreseeability, you have told us that the board considers the transfer requests on a case-by-case basis.  From this, we infer that the decisions do not have precedential value as, for example, a judicial opinion has precedential value.  If that is the case, the board’s decision on Mr. Turner’s request will have no reasonably foreseeable impact on Mr. Lewis’ request, whenever it may be filed and whatever its similarity to Mr. Turner’s request.  

However, if the board’s decision on Mr. Turner’s request does have a precedential or similar status, then it is reasonably foreseeable that the Turner decision could have an impact upon Mr. Lewis’ eventual, similar request.  If that is the case, it must be determined whether that effect is material.   

Looking first at Mr. Lewis’ interest in the business entity which operates the golf course, whether the effect of the Turner decision is material is determined under Regulation 18702.2.  That regulation prescribes alternative rules, depending upon the nature of the business entity in question.  Based upon your advice request, we assume that the rule specified in subdivision (g) applies to Mr. Lewis’ business.  (You should however carefully review Regulation 18702.2 to ensure that subdivision (g) in fact is applicable to Mr. Lewis.)  Subdivision (g) provides that the effect of a governmental decision is material on an indirectly involved business entity if any of the following are true: 

“(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g), emphasis added.)  

You have stated that Mr. Lewis will save approximately $12,000 in sewer connection charges if he can transfer the existing sewer connections.  Since this is an avoidance of expenses in excess of $2,500, the effects of the Turner decision, if precedential, would be material.  (Ibid.)  

Thus, Mr. Lewis would have a disqualifying conflict of interest unless the public generally exception applies.  (See Regulation 18703 et seq.)  It appears highly unlikely that this exception will apply.  It requires that a “significant segment” of the public be affected in a manner substantially similar to the manner in which Mr. Lewis is affected.  At the risk of speculation, it seems quite improbable that a significant segment of the jurisdiction will be affected by the ordinance revisions as is Mr. Lewis as the owner of a golf course enterprise.  

Therefore, with regard to his financial interest in the business entity operating the golf course, Mr. Lewis will very probably have a disqualifying conflict of interest in the board’s decisions about the Turner application. 

Mr. Lewis’ other financial interest is his ownership of the real property parcels.  These, too, are indirectly involved in the board’s decision on the Turner application.  Whether the effect of a governmental decision is material as to an indirectly involved real property interests is determined under Regulation 18702.3.  Subdivision (a)(2) provides that the effects of such a decision are material if it involves construction of or improvements to, among other things, sewers.  Since the decision on the Turner application, which is for transfer of sewer connections which would result in an improvement to the transferee-parcel, we conclude that the effect of the board’s decision, if precedential, would be material as to Mr. Lewis’ real property interests.  Thus, he would have a disqualifying conflict of interest as to these interests unless the public generally exception applies.  

As explained above, the first step in determining whether the public generally exception applies is identifying, if possible, a “significant segment.”  (See Regulation 18703(a)(1).)  You have not provided us with information about the number of “grandfathered” parcels in the agency’s jurisdiction, or about the numbers of owners of such parcels.  Without this information, it is impossible for us to continue this analysis.  However, as Mr. Lewis would have a disqualifying conflict of interest with regard to the golf course enterprise, this question is probably moot.        

Possible legislative action modifying the ordinances. 
The board may consider revisions to the ordinances governing the transfer of sewer connections.  These revisions, if made, will permit the transfer of sewer connections that Mr. Lewis expects to request.   Although it is impossible to draw a definitive conclusion without knowing the specific legislative changes and the specific impact on Mr. Lewis, it appears to be highly likely that Mr. Lewis will have a disqualifying conflict of interest with regard to board decisions on such revisions. 

Mr. Lewis has the same two financial interests in these decisions as he does in the Turner application decision; namely, his investment interest in the golf course enterprise and his ownership interest in the real property parcels.  Given the presumably legislative character of any board action to revise the ordinances, each of these two interests would be indirectly involved in the decision.  (See Section 18702.1.)  Despite this indirect involvement, it is reasonably foreseeable that the board’s decisions on the ordinance revisions will financially affect the golf course entity and the real property because you have stated that the revisions would permit the connection transfer Mr. Lewis intends to request.  If these reasonably foreseeable affects are material, then there is a conflict of interest (unless the public generally exception applies). 

The analysis outlined above in the discussion of the materiality of the Turner decision also applies here.  The effect of the ordinance revision decision would be material as to the golf course entity because that business would avoid more than $2,500 in expenses as a result of the decision.  (Regulation 18702.2(g)(2).)  The public generally would not apply because it appears highly unlikely that a significant segment of the public within the jurisdiction of the agency will be affected in a manner substantially similar to the effect on Mr. Lewis as the owner of a golf course business with grandfathered sewer connections.  (Regulation 18703.)  The effect of the ordinance revision decision would be material as to Mr. Lewis’ real property parcels because the decision involves construction of or improvements to sewer connections.  (Regulation 18702.3(a)(2).)  The public generally exception analysis with regard to the real property parcels cannot be resolved based upon the facts presented in your advice request; however, this question may be moot because Mr. Lewis almost certainly has a disqualifying conflict of interest based upon his interest in the golf course enterprise.   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:ak

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state of local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a director of the agency, Mr. Lewis is a public official for purposes of the Act.





