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                                                                    May 28, 1997

Claire M. Sylvia

Deputy City Attorney

City of San Francisco

Fox Plaza

1390 Market Street, Fifth Floor

San Francisco, California  94102-5408

 Re:  Your Request for Advice

         Our File No. A-97-237
Dear Ms. Sylvia:

This letter is a response to your request for advice on behalf of Gavin Newsom regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Gavin Newsom, a member of the San Francisco Board of Supervisors, participate in decisions regarding a proposed amendment to the “owner move-in” provisions of San Francisco’s rent control ordinance?


CONCLUSION
If the decision to change the “owner move-in” provisions of San Francisco’s rent control ordinance will have a reasonably foreseeable and material financial effect on Mr. Newsom’s interest in real property, distinguishable from the public generally, he may not participate in the decision. 

FACTS
Gavin Newsom is a member of the San Francisco Board of Supervisors.  Mr. Newsom has a greater than $1,000 interest in a building with 32 potential rental units that is currently under renovation.  In addition, Mr. Newsom owns a condominium in which he does not reside and which he does not currently rent.  Another member of the board is planning to introduce an amendment to the “owner move-in” provisions of San Francisco’s rent control ordinance.  Under the terms of the current “owner move-in” provisions of the San Francisco Administrative Code Section 37.9(a)(8), a landlord may not evict a tenant unless:

“The landlord seeks to recover possession in good faith, without ulterior reasons, and with honest intent, for the landlord’s use or occupancy as his or her principal residence, or for the use and occupancy as the principal residence of the landlord’s children, parents, grandparents, grandchildren, brother or sister, or the landlord’s spouse or the spouses of such relations, for a period of at least 12 continuous months.  A landlord may not recover possession under this subsection if a comparable unit in the building is already vacant and available, or if such a unit becomes vacant and available during the period of the notice terminating tenancy.  If a comparable unit does become vacant and available during said notice period, the landlord shall rescind the notice to vacate.  It shall be rebuttably presumed that the landlord has not acted in good faith if the owner or relative for whom the tenant was evicted does not move into the unit and occupy said unit for a minimum of 12 continuous months.”

The principal purpose of this provision is to prevent landlords from avoiding rent control limits by evicting a tenant, temporarily moving themselves or their relatives into the unit, then moving out again and charging a new tenant a rent that exceeds what could have been charged the previous tenant under rent control. 

Although, there is no draft amendment yet, a proposed amendment would change the current owner move-in restriction in three ways.  First, the amendment would increase from 12 months to 24 months the period during which an owner or owner’s relative must live in a rental unit from which a tenant has been evicted in order to avoid the presumption that the owner move-in was not in good faith.  Second, the amendment would require landlords who are found to have illegally evicted a tenant to pay the city damages equal to those paid to the illegally evicted tenant.  Finally, the amendment would seek to increase enforcement of existing law by: (1) requiring landlords to certify twice yearly that they or a relative is living in a unit from which a tenant was evicted; (2) sending inspectors yearly to verify the certification; and (3) requiring the imposition of criminal penalties for perjury if a landlord who completed a certification is found to have violated the owner move-in provision.  This proposed amendment applies to all landlords in the city. 

ANALYSIS
Introduction to the Conflict-of-Interest Provisions
     
The Act was adopted by the people of the State of California by initiative in 1974.  The 

purpose for the conflict-of-interest provisions of the Act is to ensure that public officials would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participate in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 

The Requisite Economic Interest
Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103(a)-(d).)

You have stated that Mr. Newsom has an interest of greater than $1,000 in two different properties.  (Section 87103(b).)  Mr. Newsom must disqualify himself from the governmental decision at issue if the decision will have a reasonably foreseeable material financial effect on any of his interests in real property, distinguishable from the public generally.  His tenants are also potentially disqualifying economic interests under Section 87103(c).  Finally, the rental venture involving the 32 unit complex also appears to be a joint venture so Section 87103(a) and (d) may apply also.

Foreseeability

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty  is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  While the Commission has found that it is reasonably foreseeable that a decision to change the provisions of a rent control ordinance in which a public official has an interest in real property will have some financial effect on that interest, it is less clear that there will be a foreseeable effect in the instant case.  (See, for example, Trendacosta Advice Letter, No. A-95-371.) 

Certainly the proposed amendment will make it more difficult for a landlord to take advantage of the “owner move-in” eviction provisions.  To some this may make the rental industry a less attractive investment option which could lead to change in the value of rental properties since it will be more difficult for landlords to secure higher rents as stated in the facts.  However, there is no factual information
 before us these provisions are frequently used to secure evictions and higher rents or that the change in the law will change current practices.   Therefore, this issue is left for you to resolve as to Mr. Newsom’s real property interests.  Similarly, whether there is a reasonably foreseeable effect on the joint venture depends on the same factors as above and must be left to you to determine.  

In addition, if there is a substantial likelihood that there would be a financial effect on your tenants resulting from the decision, the foreseeability standard will be satisfied as to this interest. While this decision has the potential to make Mr. Newsom’s interests less attractive, the decision may have the effect of making renting a rent control unit more valuable to the tenant since owners cannot take advantage of the owner move-in provisions to evict tenants.  However, the final determination of foreseeability must be left to you to resolve regarding this economic interest as well.    

Materiality
If you find that there is a reasonably foreseeable financial effect regarding a specific economic interest, you must determine whether that effect will be material.  Regulation 18702 sets forth the guidelines for determining whether an official’s economic interest in a decision is “materially” affected.  The standard of materiality depends on whether the effect on the official’s financial interest is direct or indirect.  The rent control decision does not deal with a specific property, zone, plan, tax assessment or fee imposed upon Mr. Newsom’s property and is therefore not directly involved according to subsection (a)(3) of Regulation 18702.1.  Also, the financial interest is not directly involved in the decision as defined by subsection (b) of Regulation 18702.1 since the decision involves the application of a law of general applicability within the County of San Francisco, and none of Mr. Newsom’s properties can be considered the subject of the decision.  (Trendacosta Advice Letter, supra; Gelb Advice Letter, No. A-91-523.)  Therefore, materiality is determined under the indirect standards of the Act.

A. Ownership Interest in Real Property Indirectly Involved in the Decision
Whether a foreseeable financial effect is material on a real property interest indirectly involved in the decision is determined by Regulation 18702.3.  (Copy enclosed.)  Because the decision involves the application of a law of general applicability within the County of San Francisco, and none of Mr. Newsom’s properties can be considered the subject of the decision, materiality is determined under subsection (c) of Regulation 18702.3.  (Gelb Advice Letter, supra.)

Under Regulation 18702.3(c), the effect of the decision will be considered material on this economic interest if his real property is affected by a $10,000 or more change in fair market value or a $1,000 or more change in rental value per 12 month period.  Since Mr. Newsom owns more than one property, the change anticipated for each of his properties would be aggregated; the cumulative change in fair market value would be compared to the above materiality thresholds to determine if a conflict of interest exists in the upcoming decision.  (Russell Advice Letter, No. A-91-523.) 

B.  Business Entity Indirectly Involved
Whether a foreseeable financial effect is material on a business interest indirectly involved in the decision is determined by Regulation 18702.2.  (Copy enclosed.)  Regulation 18702.2, in pertinent part, provides that for small businesses a financial effect is material if:

  “(g)(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

  (2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2500 or more; or

  (3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

You must determine whether this materiality standard is met with respect to the joint venture or a source of income to you that is a business entity.

C.  Source of Income Indirectly Involved
Whether a foreseeable financial effect is material on a source of income indirectly involved in the decision is determined by Regulation 18702.6 when the source is an individual.  Regulation 18702.6 provides:

“The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:

  (a) The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

  (b) The decision will affect the individual’s real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.”

You must determine whether this materiality standard is met as to any individual who is an economic interest of yours.  

If the reasonably foreseeable effect on any of Mr. Newsom’s economic interests equals or exceeds the above materiality thresholds, Mr. Newsom would have a disqualifying conflict of interest in the decision unless the effect on that interest was indistinguishable from the effect on the public generally.  Again, you must make the determination of materiality since the Commission does not have enough information to make the determination.  If any of your economic interests are foreseeably and materially affected, you cannot participate in the decision unless the public generally exception applies to that interest.  

The “Public Generally” Exception
Assuming that the foreseeable financial effect on any of Mr. Newsom’s economic interests is material, a final determination must be made regarding whether the effect is distinguishable from the decision’s effect on the public generally.  The Commission has promulgated Regulation 18703 defining when an effect on a public official is indistinguishable from the effect on the public generally.  Under Regulation 18703, an effect is considered to be indistinguishable from the effect on the public generally if the decision will affect a significant segment of the public in substantially the same manner as it affects the official’s financial interest.

An effect impacts a significant segment of the public if it affects: (1) 10 percent or more of the population in the jurisdiction of the official’s agency; (2) 10 percent or more of all property owners, all home owners or all households in the jurisdiction of the official’s agency; (3) 50 percent of all businesses in the jurisdiction so long as the businesses are composed of more than  a single industry, trade, or profession; (4) at least 5,000 individuals who are residents of the jurisdiction; or (5) the decision will affect a predominant industry, trade, or profession in the official’s jurisdiction.  (Regulations 18703(a)(1)(C) and 18703.2.)
  

A.  Public Generally Exception Applied to Real Property Interest

The Commission has determined that in certain jurisdictions the rental housing industry qualifies as a predominant industry for the purpose of applying the “public generally” exception to the Act’s conflict-of-interest provisions.  (In re Ferraro (1979) 4 FPPC Ops. 62; Trendacosta Advice Letter, supra.)  In In re Ferraro, supra, the Commission found that the “public generally” exception applied to a decision on a Los Angeles rent control ordinance and its effect on councilmembers who owned three or few rental units.  The Commission stated:  

“In order to be considered a significant segment of the public, we think that a group must be large in numbers and heterogeneous in quality.  The class of persons owning three or fewer units meets both these standards and therefore constitutes a significant segment of the general public . . . .  The proposed rent control ordinance will affect all owners of three or fewer rental units in much the same manner.”  (Emphasis added.)

In the Trendacosta Advice Letter, supra, the In re Ferraro opinion was relied when it found the rental industry in Santa Monica was found to be a significant segment of the public:

“Where, as here, the rental housing market is substantial compared with the total number of dwelling units in the jurisdiction (35,000 units subject to rent control, compared to a total of 44,000 housing units), we must conclude that the rental housing industry is a predominant industry.”

You have not given enough information for us to conclude whether the rental housing market in the County of San Francisco is a significant segment of the public.  Also, we have not received sufficient facts to conclude, if a significant segment of the public is involved, whether the segment is affected in substantially the same manner.  Potentially, this would be a difficult standard to meet in the instant case because Mr. Newsom owns over 30 rental units and the cumulative effect of any change in the rent control laws will affect him differently than many landlords.  The In re Ferraro opinion limited the application of the public generally exception to those landlords which owned three or fewer units. 

B.  Public Generally Applied to Business Entity
For the public generally exception to apply to Mr. Newsom’s business entity, i.e., the possible joint venture, fifty percent of all business in the jurisdiction would have to be affected.  Since it can be safely assumed that fifty percent of the businesses in the jurisdiction will not be affected by this decision, the public generally exception would not apply to this interest.

C.  Public Generally Applied to Source of Income

Since it is probable that 5,000 individual tenants may be affected in a similarly substantial manner as any possible tenant which is a source of income to Mr. Newsom, the public generally exception may apply to any potential conflict of interest resulting from a tenant who is a source of income to Mr. Newsom.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  “Business entity means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  (Section 82005.)


�  The Commission is not the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)


�  Regulations 18703.1 and 18703.3 provide other public generally exceptions not applicable here.





