                                                                    June 6, 1997

John Barta

1240 Scott Street

Morro Bay, California  93442

 Re:  Your Request for Advice

         Our File No. I-97-243
Dear Mr. Barta:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
   As we discussed in our telephone conversation of May 27, 1997, you are presently unaware of the fiscal impact on you, or others, of the water resolution (which is the subject of your letter).  Because this financial information is crucial to a proper analysis of your conflict of interest question, the lack of this information necessarily means that certain assumptions will have to be made in order to provide you with some direction.
  Under Regulation 18329 (copy enclosed), this office may decline to render formal advice when facts material to an issue are incomplete.  Instead, this office may render informal advice, an option  which we choose in this matter.  Please be advised that informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Government Code Section 83114; Regulation 18329(c)(3).)  Finally, nothing in this letter should be construed as an evaluation of any conduct which may already have taken place.

QUESTION
Do the conflict-of-interest provisions of the Act preclude you from participating in the decision of the Planning Commission concerning the water resolution?

CONCLUSION
The conflict-of-interest provisions of the Act will not preclude you from participating in the decision since the decision will not have a material financial effect on your financial interest, your two real property parcels.








FACTS
You are a planning commissioner for the City of Morro Bay (the “City”).  The Planning Commission will soon consider a resolution which would have the effect of reallocating water resources in the City (the “water resolution”). The water resolution would apply to any existing or contemplated development in the City where there would be a possible intensification of the use of water resources.  This application includes reconfiguration of existing single family residences for accommodation of a “granny secondary unit” (e.g., an attached or detached dwelling unit which provides complete independent living facilities), new construction, additions to existing facilities, changes or intensification of use or occupancies in an existing facility or demolition and replacement of existing facilities.  The only use exempted from the application of the water resolution is family day care homes.  The purpose of the water resolution is to ensure that demand for water shall not exceed available supply and to ensure that the allocation of available water supply to new users is reasonable and orderly. 

The population of the City is approximately 9,600 people.  There are between 4,100-5,000 separate developed residential parcels in the City; this number represents approximately 5,922 households.  At any given time, except summer, there is a vacancy factor of over 400 housing units, since many are vacation homes.  There are between 400 and 800 undeveloped parcels within the city.  Of the over 4,000 developed residential parcels, well over ninety percent (90%)  are capable of having an intensification of use by the creation of the secondary units known as “granny units.”  Thus, over 3,600 developed residential parcels and between 400 and 800 undeveloped parcels could be subject to the provisions of the proposed water resolution.

You own one vacant residential parcel and one developed residential parcel (personal residence) capable of carrying a secondary unit.  All of the other commissioners own at least one developed residential parcel capable of carrying a secondary unit.  At least three of the five city council members own developed residential parcels capable of carrying a secondary unit.

In our telephone conversation of May 27, 1997, you informed me that you were unaware of the fiscal impact on property owners should the resolution be adopted.  However, you did state that you believed there would be little impact on property values but that owners with increased water usage may have to pay additional water availability fees.

ANALYSIS
As a planning commissioner for the City, you are a public official as that term is defined under the Act.  (See Section 82048; Kuhlemeier, Clark, Wages and Crosby Advice Letters, Nos. A-93-253, A-93-262, A-93-263, A-93-264.)  Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on a member of the official’s immediate family, or on (among other things) any real property in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  (Section 87103(b).)  You have indicated that you own two residential parcels within the City: one is your personal residence and the other is a vacant lot adjacent to your residence.  You have not provided a value for your interests in these parcels, but we will assume, for purposes of this letter, that the value is $1,000 or more.  Since you own real property in which you have an interest of $1,000 or more and this property will be affected by the water resolution if it is adopted (according to your facts), you have an financial interest in the decision to be made by the Planning Commission.  Under Section 87103, you may not participate in the decision to consider the water resolution if the decision will have a foreseeable and material financial effect on your real property interests. 

I.  Foreseeability

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In this matter, even though you informed me in our telephone conversation that a water allocation assessment will likely have little  impact on the value of your real property, it is foreseeable that the water resolution will have some financial effect on those interests by imposition of even a de minimus water availability fee. 

II.  Materiality
In order for disqualification to be required, the financial effect on the official must not only be foreseeable, but material.  Regulation 18702 sets forth the guidelines for determining whether an official’s financial interest in a decision is “materially” affected as required by Section 87103.  If the official’s financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official’s financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 (depending on the nature of the interest involved) apply to determine whether the effect of the decision is material.  Under the facts you have provided, Regulation 18702.3 is the applicable materiality test in that your real property interests will be indirectly affected by the Planning Commission’s decision on the water resolution.
  

Regulation 18702.3 contains different analyses for properties depending on several different factors e.g., proximity to a subject property which is the subject of a decision, the nature of the decision to be made and the amount of the financial effect on the official’s property interest.  For decisions which may affect an official’s interest in real property, but which do not involve a particular subject property in proximity to the official’s property, subdivision (c) of Regulation 18702.3 states that the monetary standards contained in subdivision (a)(3) must be applied to determine materiality.  Subdivision (a)(3) of Regulation 18702.3 provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:

“(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(B) Will affect the rental value of the property by $1,000 or more per 12 month period.”

For decisions covered under Regulation 18702.3(c), subdivision (d) of this same regulation states that, in determining whether the decision will have the effects quoted above, several factors shall be considered including: (1) whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property; or (2) in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

Using the numbers provided in your letter, it appears that the proposed water resolution will affect over eighty percent (80%) of the developed and undeveloped parcels in the City and will not affect exclusively your properties (and, thus, their particular development or income producing potential) or any the neighborhoods in which those properties are located.  In our telephone conversation, you further stated that you do not believe that the effects of the resolution (if adopted) will result in any appreciable increase or decrease to the fair market value or rental value of any of these parcels, including yours.  Based on your representation and assumptions of the facts in this matter, none of the thresholds for materiality under Regulation 18702.3 would be met with respect to your financial interest in the Planning Commission’s consideration of the water resolution.  Since the decision would not be material to your financial interest, you would not be precluded from participating in the decision to consider the water resolution.

III.  The “Public Generally” Exception

Because we have determined that the decision concerning the water resolution would not be material to your financial interest, we do not need to consider whether your interest would meet the exception to the conflict-of-interest rules known as the “public generally exception.”  (See Regulations 18703 through 18703.1.)  Given the broad range and effect of the proposed water resolution to the population and property of the City, it appears clear that a significant segment of your jurisdiction would be affected such that even if the decision were found to be material to your interest, you would be allowed to participate in the Planning Commission’s deliberations under the exception found in Regulation 18703 unless you were affected in a dissimilar manner.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Letters issued by the Commission are based only on the facts as presented to us by the requestor; the Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)


�  The water allocation assessment seems to be analogous to a tax levied on businesses in a community.  We have previously determined that such a business tax constitutes an indirect effect on the official’s business.  (Eastman Advice Letter, No. A-91-552; Owen Advice Letter, No. I-91-113.)





