                                                                    June 11, 1997

Hon. Patricio Miranda

City of Irwindale

5050 N. Irwindale Ave.

Irwindale, California  91706

 Re:  Your Request for Advice

         Our File No. A-97-246
Dear Mayor Miranda:

This letter is a response to your request for advice regarding the Political Reform Act (the “Act”).
 

QUESTION
Based upon your ownership of commercial real property on which a sublessee operates a fast food restaurant, do you have a conflict of interest with regard to city council decisions about a conditional use permit which would allow the construction and operation of a “sit-down” restaurant over 8,000 feet from your commercial property?  

CONCLUSION
You do not have a conflict of interest in this decision arising from your ownership of the commercial real property.  However, your lessee is a source of income to you, and therefore a financial interest of yours within the meaning of the Act.  Also, your sublessee may be a source of income to you, depending upon the details of the lease and the sublease.  Thus, you may have a conflict of interest in the conditional use permit decision arising from your lessee and, perhaps, your sublessee.  You have not provided us with sufficient facts to resolve this second issue.  We set out below the relevant legal analysis, and also set out the factual questions you must answer to determine whether you have a conflict of interest.  

FACTS
You are the Mayor of Irwindale.  You own commercial real property in that city.  You lease the property to John F. Tsern, who in turn subleases to Foodmaker, Inc.  The sublessee operates a fast food restaurant on the parcel.  You receive a fixed rent, with escalators determined by the Consumer Price Index, from Tsern.  There are about 50 eating establishments in the vicinity of your parcel.  

A third party, unrelated to you, proposes to construct and to operate a sit-down, coffee shop-type restaurant on a site 8,620 feet from your commercial property.  The Irwindale Planning Commission approved a conditional use permit (CUP) for this project; however, the matter was appealed to the city council.  (Hereafter, this matter is referred to as the “CUP decision.”)  You have refrained from participating in hearings on the CUP decision pending a determination of whether you have a disqualifying conflict of interest.  

You have consulted with the city attorney, and with an appraiser, Larry Brown, about this situation.  Mr. Brown has concluded that the proposed sit-down-style restaurant would not have an impact on your property, listing in particular the following reasons:  

· The two restaurants would be approximately one and one-half miles apart and substantially different in character; that is, one is a fast food restaurant and one would be a sit-down, coffee shop-style restaurant. 

· You own the real property only, while the improvements are owned by the sublessee. 

· Even a minor change in the fast food restaurant’s business would not affect you because you receive a fixed rent (with CPI adjustments) from your lessee.  You do not receive a percentage of the fast food restaurant’s receipts or profits. 

Based on this information, the city attorney has concluded that you do not have a conflict. . 
ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 you will have a disqualifying conflict of interest with regard to the CUP decision if they will have a reasonably foreseeable and material financial effect on a financial interest of yours which is distinguishable from the effect on the public generally.
  

Identifying your financial interests.    

You have two types of financial interests which are potentially implicated by the CUP decisions.  First, the commercial real property you own is a financial interest.  (Section 87103(b).)   In determining whether you have a conflict of interest, you must consider whether there will be a reasonably foreseeable and material financial effect on your ownership interest in the real property.  

Second, the lessee, Tsern, is a source of income to you because you receive rent payments from Tsern.  Thus, Tsern is also a financial interest.  (Section 87103(c).)  In determining whether you have a conflict of interest, you must consider whether there will be a reasonably foreseeable and material financial effect on Tsern resulting from the CUP decision.

Although you do not receive payments directly from Foodmaker, the sublessee, Foodmaker may also be a source of income to you, depending upon the details of the lease and sublease.  If you have legal recourse against Foodmaker for rent payments in the event of nonpayment by Tsern, then Foodmaker is also a source of income to you.  In that case, you must determine whether the CUP decision will have a reasonably foreseeable material financial effect on Foodmaker.  On the other hand, if you do not have any legal recourse against Foodmaker for rent payments, then Foodmaker is not a source of income to you.  In this latter case, you need not consider the financial effect of the CUP decision on Foodmaker in determining whether you have a conflict of interest.  

These financial interests are indirectly involved in the CUP decisions because neither the property itself nor your source(s) of income (i.e., the lessee and, perhaps, the sublessee) are the subject of the proceedings.  (See Regulation 18702.1(b).)  As Mayor, you are in a position to make and participate in making (see Regulation 18700), and to use your position to influence (see Regulation 18700.1), the CUP decision.  For purposes of the Act, “reasonably foreseeable”means a substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Financial effects of these decision would be material as to your two types of financial interests is considered next.  Each type is considered separately.  

The commercial real property.  

Whether this governmental decision results in a material financial effect on your real property ownership interest is analyzed under Regulation 18702.3.  Your real property interest is more than 2,500 feet from the property which is the subject of the CUP decision; therefore, subsection (b) must be applied.  It provides:  

“(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:

(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B)[
]; and

(2)  Either of the following apply:

(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or

(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.”    

For decisions covered by subsection (b)(1) of Reg 18702.3, Subsection (d) provides a nonexhaustive list of criteria to be used in making the determination of whether there are “specific circumstances” that will lead to a finding of materiality.  Two of these apply to commercial properties like yours:  

“(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property.”  (Regulation 18702.3(d)(1), (2).)  

Based upon the facts presented in your advice request, and in the appraiser’s letter attached to that request,
 it is not reasonably foreseeable that the CUP decision will result in a  material financial effect on your commercial property.  Given the distance between the two parcels, the substantially differing character of the restaurants, and that you receive a fixed rent which does not vary with the receipts or profits of the fast food restaurant, there does not appear to be specific circumstances surrounding this decision, its effect, or the nature of your real property which make it reasonably foreseeable that there would be a material financial effect on your commercial property.  Therefore, you do not have a conflict of interest with regard to the CUP decision arising from your ownership of the commercial real property.   

Your source(s) of income.  

The next issue is whether the reasonably foreseeable financial effects of the CUP decision will be material as to your source(s) of income, i.e., your lessee and, perhaps, the sublessee.  Each is a business entity, and each is indirectly involved in the CUP decision.  Therefore, the materiality issue is legally analyzed under Regulation 18702.2 (“Material Financial Effect: Business Entity Indirectly Involved in the Decision”).  Regulation 18702.2 prescribes alternative rules, depending upon the size and character of the business entity, for determining materiality.   

You have not provided us with enough facts about Tsern, the lessee, Foodmaker, the sublessee, or about the details of the lease and the sublease, to allow us to resolve the issue conclusively.  You must determine which of the alternative rules in Regulation 18702.2 apply to Mr. Tsern and, perhaps, to Foodmaker.  Then you must determine whether the reasonably foreseeable impact of the CUP decision will result in any of the financial effects described in that rule.     

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public Official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state of local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As the Mayor of Irwindale, you are a public official for purposes of the Act.


�  The Commission has ruled that commercial property owners are not the public generally.  (In re Owen (1976) 2 FPPC Ops.  77, 81-82.  Therefore, most decisions which foreseeably and materially affect a commercial property owner will have an effect distinguishable from the effect on the public generally.  For this reason, we will not further analyze the “public generally” exception in this letter.  


�  Under subsection (a)(3)(A), a reasonably foreseeable financial effect is material if it increases or decreases the fair market value of the property by $10,000.  Under subsection (a)(3)(B), a reasonably foreseeable financial effect is material if it increases or decreases the rental value of the property by $1,000 or more per 12 month period.  (Regulation 18702.3(a)(3)(A), (B).)  


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)





