                                                                   May 20, 1997

Jeffrey Epp

City Attorney, City of Escondido

201 North Broadway

Escondido, California  92025

 Re:  Your Request for Advice

         Our File No. A-97-254
Dear Mr. Epp:

This letter is a response to your request for expedited advice on behalf of Councilmember Beier regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Councilmember Beier participate in an Escondido City Council decision whether to

provide for additional lanes and eliminate on-street parking on South Escondido Boulevard where he owns a commercial insurance business?

CONCLUSION
If there is a reasonably foreseeable and material financial effect on Councilmember Beier’s business or his ownership interest in the lot where his commercial insurance business is located, he may not participate in the decision.  

FACTS
Escondido City Councilmember Keith Beier owns property located at 1530 South Escondido Boulevard, on which is located his commercial insurance business.  On November 2, 1994, prior to Councilmember Beier's election to the Escondido City Council, the former city council considered a specific plan for South Escondido Boulevard.  At the conclusion of the November 1994 workshop, the minutes reflect that there was general concurrence that it was inappropriate to widen South Escondido Boulevard from its current configuration or remove on-street parking.

On June 12, 1996, also prior to Councilmember Beier's election to the city council, the former city council adopted an ordinance amending the general plan commercial land use policy pertaining to the South Escondido Boulevard commercial corridor area plan, and deleted a portion of that plan which would have called for the widening of South Escondido Boulevard and removal of the on-street parking.  In its place, the ordinance substituted a section stating that improvements would be made to South Escondido Boulevard to accommodate traffic and access to individual properties and provide adequate parking.

In November 1996, Councilmember Beier was elected to the Escondido City Council.  Prior to this time, he had not participated in any of the meetings pertaining to South Escondido Boulevard nor commented on the project in any manner.  A public hearing is presently scheduled for May 21, 1997, at which time the city council will consider revising the circulation element of the city's general plan to change the current status of South Escondido Boulevard.  Currently South Escondido Boulevard has a "modified collector" status, i.e., two lanes, a left-turn lane, and on-street parking.  Specifically, the decision will be whether to provide for additional lanes and eliminate the on-street parking on South Escondido Boulevard. 

Councilmember Beier wishes to participate in the decision.  Councilmember Beier represents that irrespective of the decision to provide for additional lanes and eliminate the on-street parking, no additional public improvements would occur in front of his business.  While on-street parking would be eliminated if additional lanes are added, Councilmember Beier's property uses off-street (on-site) parking and he indicates his business would be unaffected.

ANALYSIS
1.  Economic Interests
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

“(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103(a)-(d).)

In your letter, you stated Councilmember Beier owns a commercial insurance company in Escondido located on South Escondido Boulevard.  Clearly, this is an investment interest under  Section 87103(a).   In addition, Councilmember Beier has an ownership interest in the land on which the business is located.
  (Section 87103(b).)  Finally, as owner of a commercial establishment Councilmember Beier would have an economic interest under Section 87103(d).

Councilmember Beier may participate in any decision that will not have a foreseeable and material financial effect on any of these interests.

2.  Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.

(Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)

You state in your letter that Mr. Beier believes that his business will be unaffected by any possible change in traffic flows or by the elimination of on-street parking, since the traffic flows will not affect his business, and because he has off-street (on-site) parking.
   However, you have not specified whether his parking lot is adequate or whether his customers use street parking or how many parking spots are available nearby.?  Without this factual information substantiating Councilmember Beier’s opinion that there will be no financial effect on his business, we can not confirm Councilmember Beier’s conclusion.  We leave that to you.  

Similarly, you did not provide any information on whether these same changes may have an effect on Councilmember Beier’s ownership interest in the real property where his business is located.  However, it would appear that a decision to provide additional lanes and eliminate on-street parking in front of the official’s property would have some reasonably foreseeable effect, up or down, on the value of the real property.  

Last, you did not request advice regarding the possible effects of the decision on sources of income such as customers to Councilmember Beier.  Thus, we have only briefly mentioned the applicable standards.

3.  Materiality
Disqualification is required only where a foreseeable effect on an economic interest is material.  The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)   The standard for materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly affected by the decision.  Regulation 18702.1 provides definitions for when economic interests are directly involved in a decision.  According to your facts, Councilmember Beier’s interests are only indirectly affected.  If any of his economic interests are affected as discussed below, he may not participate.

A. Ownership Interest in Real Property Indirectly Involved in the Decision
When a real property interest is indirectly involved in a decision, materiality is determined by Regulation 18702.3.  (Copy enclosed.)  Regulation 18702.3, in pertinent part, provides:

  “(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

  (1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

  (2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.”

If either 18702.3(a)(1) or (a)(2) is met then the effect of the decision is material.  Though you do specifically address the changes that may result from the redesignation of South Escondido Boulevard as they impact this section, it seems that Regulation 18702.3(a)(2) does not apply since the addition of another lane and elimination of on-street parking does not, in this instance, constitute “new or substantially improved services” to Councilmember Beier’s property.

However, Regulation 18702.3(a)(1) is satisfied if the official’s property is within 300 feet of the property which is the subject of the decision, since a decision to provide additional lanes and eliminate on-street parking in front of the official’s property would appear to have some effect on the value of the real property.  Again, since the Commission is not the finder of fact in providing advice, we leave it to you to determine whether there is no financial effect on his ownership interest in the real property where his business is located that would result from the government decision at issue.  

B.  Business Entity Indirectly Involved
Whether a foreseeable financial effect is material on a business interest indirectly involved in the decision is determined by Regulation 18702.2 (copy enclosed).  Regulation 18702.2, in pertinent part, provides that for small businesses a financial effect is material if:

  “(g)(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

  (2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2500 or more; or

  (3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

You must determine whether this materiality standard is met with respect to your business or a source of income to you that is a business entity.

C.  Source of Income Indirectly Involved
Whether a foreseeable financial effect is material on a source of income indirectly involved in the decision is determined by Regulation 18702.6 when the source is an individual.  Regulation 18702.6 provides:

  “The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:

  (a) The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

  (b) The decision will affect the individual’s real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.”

You must determine whether this materiality standard is met.  

 Public Generally
Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  For the “public generally” exception to apply, a decision must affect the official’s interests in substantially the same manner as it would affect a significant segment of the public.  Regulation 18703 sets out two types of tests to determine what constitutes a significant segment of the public (copy enclosed).

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Section 82033 provides that an “interest in real property” includes any leasehold, beneficial, or ownership interest in real property located in the jurisdiction owned directly, indirectly, or beneficially by the public official if the fair market value of the interest is one thousand  ($1,000) or more.


�  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)





