                                                                    June 10, 1997

David Marsh

Transportation Engineer, Caltrans - Headquarters

1120 N Street, Mail Station #36

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-97-263
Dear Mr. Marsh:

This letter is a response to your request for advice regarding the Political Reform Act (the “Act”).
 

QUESTION
Do you, as a state employee,  have a conflict of interest under the Act if you undertake the business venture with Thomas Bros. Maps, as described below?  

CONCLUSION
If you isolate yourself from all official matters pertaining to Thomas Bros. Maps and to your business entity and if the services you provide to Thomas Bros. Maps in no way assists that firm in meeting it obligations, contractual or otherwise, to CalTrans, then you would not have a conflict of interest if you proceed with the proposed business with Thomas Bros. Maps.    

FACTS
You work in the Transportation Permit Branch of the Office of Commercial Vehicle Operations and Permits, in the Traffic Operations Program at the Department of Transportation (“CalTrans”).  Your supervisor is Bob Martin.  The Office of Commercial Vehicle Operations and Permits (“office”) is responsible for the size and weight of vehicles that can operate on California highways.  The Transportation Permit Branch (“branch”) is responsible for permitting oversize and overweight vehicles operating on the state highway system. 
You are not in a position that requires you to submit an economic disclosure statement.

CalTrans has a contract (“contract”) with Thomas Bros. Maps to add CalTrans data items to the Thomas Bros. Maps database (“database”).  The addition facilitates CalTrans’ production of maps from the database.  The contract is managed by Mr. Pertel, who is responsible for ensuring the successful completion of the contract.  He determines if Thomas Bros. Maps’ work meets contract criteria, and grants approval to Thomas Bros. Maps’ contract performance.  In your current position, you have no connection with the contract; nor do you have any official interaction with Thomas Bros. Maps.

As a private business venture, you propose to sell to Thomas Bros. Maps certain information which will allow it (the firm) to improve its database.  In a telephone conversation on May 29, 1997, you told me that the data you propose to sell to Thomas Bros. Maps would not assist that firm in performing its obligations under the contract.

We have previously advised you about this matter.  (Marsh Advice Letter, No.  A-97-072, copy attached.)  At that time, you were a Transportation Engineer in the Transportation System Information Program for the Office of Highway System Engineering.  Your boss then was Mr. Pertel.  You assisted Mr. Pertel in the management of the contract by checking technical aspects of Thomas Bros. Maps’ work and making recommendations to him about whether the work met contract requirements.  In the earlier advice letter, we advised that you would have a disqualifying conflict of interest with regard to Thomas Bros. Maps’ if you undertook the business venture with that firm that you again propose to undertake.  

ANALYSIS
     The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 you will have a disqualifying conflict of interest with regard to governmental decisions about Thomas Bros. Maps if the decisions will have a reasonably foreseeable and material financial effect on your financial interest(s) which is distinguishable from the effect on the public generally.

You propose to sell information to Thomas Bros. Maps which would allow that firm to upgrade the accuracy of its database.  If you make such a sale, Thomas Bros. Maps would become a source of income to you, and you would have a financial interest in Thomas Bros. Maps, within the meaning of the Act.  (Section 87103(c).)  Also, you would have a financial interest in the business entity that you form to carry out your business with Thomas Bros. Maps (and any other clients), even if it is a simple sole proprietorship.  (Section 87103(a), (d).)  Thus, as a result of the proposed business with Thomas Bros. Maps, you would have two financial interests covered by the Act.  The Act would forbid you from making, participating in making, or using your official position to influence or attempt to influence any governmental decisions that would have a material financial effect on either of these interests.  

In your previous position at CalTrans, you worked in the Transportation System Information Program for the Office of Highway System Engineering.  There you were in a position to participate in making and to use your position to influence governmental decisions made by Mr. Pertel about the contract.  Specifically, you advised or made recommendations to the decisionmaker, Mr. Pertel, directly and without significant intervening substantive review, after making an investigation of Thomas Bros.  Maps’ work on the contract.  This investigation required the exercise of judgment on your part, and the purpose of your input was to influence Mr. Pertel’s decisions about the contract.  These actions constituted participation by you in the making of governmental decisions (Regulation 18700(c)(2)(A)) and the use of your official position to influence governmental decisions (Regulation 18700.1(a)).  

In our earlier advice letter, we concluded that the governmental decisions about the contract in which you participated and which you influenced would have a reasonably foreseeable and material financial effect on the financial interests that you would have acquired if you undertook the proposed venture with Thomas Bros. Maps.  (Marsh Advice Letter, supra.)  Therefore, we advised you that you would have a disqualifying conflict of interest with regard to Thomas Bros. Maps, and that you could have a disqualifying conflict of interest with regard to your business entity, if you undertook the venture.   

In your latest advice request, you inform us that you have changed positions within CalTrans.  You now have no connection with the contract.  Since you are no longer in a position to make recommendations to Mr. Pertel about the contract (as described above, and in the Marsh Advice Letter), you no longer participate in making governmental decisions about Thomas Bros.  Maps, your potential source of income.  (See Regulation 18700(c).)  

This leaves the issue of whether you, despite your reassignment, remain in a position to use your official position to influence or attempt to influence governmental decisions about Thomas Bros.  Maps, or about your business entity.  (Regulation 18700.1(a).)   Our concern here arises from the fact that there appears to be a significant likelihood that you will be using expertise and experience gained during your tenure in your former position in the Transportation System Information Program to conduct your private business venture.  

We have previously advised that a state agency employee could not act on behalf of private clients in a way that influenced the approval or disapproval of reports the clients were required to submit to the employee’s agency.  (Press Advice Letter, No.  A-96-278.)  In that case, the employee had worked in the division of the agency that processed the reports, and then moved to an entirely separate division within the agency.  After his move, he intended to open a private business “on the side,” which would assist private clients in formatting and submitting the reports which were processed by his former division.  (Ibid.)  

You will, of course, notice the factual similarity between that employee’s case and your own: both of you are state agency employees, both of you gained expertise working in one division of your agency, both of you moved to separate divisions within your respective agencies, and both of you intend to run private businesses, the substance of which are—to at least some degree—related to the work you did in your respective former assignments. 

However, you tell us that the data you propose to sell to Thomas Bros. Maps will not assist that firm in meeting its obligations under the contract.  Whether Thomas Bros. Maps has this data or not will not affect its performance of the contract.  This fact is crucial, and distinguishes your case from the facts in the Press Advice Letter, above.  Therefore, it does not appear that you would be using your official position to influence or attempt to influence governmental decisions about Thomas Bros. Maps by selling them the data, as you propose.  

The conflict of interest rules apply only where a public official makes, participates in making, and uses his/her official position to influence or attempt to influence a governmental decision which will have a reasonably foreseeable and material financial effect on his/her financial interests.  As it appears that you would not be making, participating in making, or influencing or attempting to influence decisions about Thomas Bros.  Maps or your business entity, you would not have a conflict of interest if you enter into the business venture that you propose.   

In giving this advice, we emphasize most strongly that in the conduct of your public duties you must isolate yourself from all official matters pertaining to Thomas Bros. Maps and to your business entity.  Also, you must constantly ensure that the services you provide to Thomas Bros. Maps in no way assist that firm in meeting any of it obligations, contractual or otherwise, to CalTrans.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public Official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a CalTrans employee, you are a public official for purposes of the Act.





